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PREFACE. 

T his volume is published as a supplement to the new Consolidated 
Digest. 1836-1909 (in the press). It contains the cases published in 
the four series of the Indian Law Eeports. the Law Reports Indian 
Appeals, and the Calcutta Weekly Notes, for the year 1910. 

The different sets of Law Reports in which the same cases have 
been published, are specifically noted in the Table of Cases. 

For easy reference, a number of words and phrases, which are ex- 
pounded in the judgments digested in this volume, are given in a separate 
list, in alphabetical order, under the heading “ Words and Phrases.” 

B. D. Bose. 

High Court, Calcutta : 

Tlie 28th December 1911, 
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ANNUAL DIGEST 

OE 

THE HIGH COURT REPORTS 

AND OE 

THE PRIVr COUNCIL REPORTS OF APPEALS FROM INDIA, 

1910. 


. A 

ABATEMENT OP EENT. 

See Lease . I. Xi. R, 37 Calc. 293 
ABETMEIS'T. 

See Penal Code, ss. 107, 108, 121, 124A. 

I. h, R, 3i Bom. 394 

ABSOLUTE ESTATE. 

See Hindu Law-Will. 

14 0. W. ISr. 458 

ACCOXTE'T. 

See Deceee . I. L. R. 34 Bom. 260 

See Limitation Act (IX op 1908), Sch. I, 
Aet. 106 , I. L. R. 34 Bom. 515 

current^^mutual — 

See Limitation Act (XV of 1877 Sch. II, 
Aet. 85 . .1. L. R, 32 All. 11 

suit for— 

See Dekkhan Ageicultueists’ Relief 
Act, ss. 2, 15D. 

I. L. R. 34 Bom. 158, 161 
See Limitation Act, 1877, Sch. II, Aets. 
89,115 . . 14 C. W. NT. 121 

See Limitation Act, 1877, Sch. II, 
Aets. 89, 115, 116, 132. 

14 C. W. N*. 122 

ACCRETION-. 

See Landloed and Tenant. 

14 C. -W. N*. 681 

ACCUSED. 

examination of— 

See JtrEY, eight of teial by. 

I. L. R. 37 Calc. 467 


ACCUSED— 

statements by — 

See Ceiminal Proceduee Code (Act V 
of 1898), ss. 102, 288. 

I. L. R. 34 Bom. 599 

ACKNOWLEDGMENT. 

See Limitation Act (XV of 1877), s. 19. 

I. L. R. 32 AH. 61 

See Limitation Act (XV op 1877), s. 19, 
Sch. ir, Aets. 120 and 148. 

I. L. R, 32 AU. 33 

of receipt, by fellow- servant, for 

sum exceeding R20 — 

See Stamb-dxjty . I. L. R. 37 Calc, 634 

ACQUIESCENCE. 

Order of demolition of unautho- 
rised erections — Disobedience to such order — 
Negotiations for compromise — Me- assessment of the 
whole premises f including the unauthorized portions^ 
and receipt of rates and taxes for the same — Calcutta 
Municipal Act {Beng. Ill of 1899), ss, 449, 580. 
WLere after the passing of an order of demolition 
under s. 449 of the Calcutta Municipal Act, nego- 
tiations have been going on between the^ person 
directed to demolish an unauthorized erection and 
the Corporation, the receipt of rates and taxes by 
the latter on re-assessment of the whole premises, 
including the portions objected to, during the period 
of such negotiations, is not an acquiescence on 
their part in the continued disobedience to the 
order so as to disentitle them from proceeding with 
the prosecution for such disobedience after the 
failure of the negotiations. Lachmi Narayan 
NIaeto V . Coreoeation of 

I. L. R. 37 Calc, ooo 


B 
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ACQUITTAL. 

L Previous acquittal — Acquittal 

under s 182 of the Penal Code — Subsequent complaint 
under s. 600, by the person defamed^ in respect of the 
same statement — Subsequent prosecution not barred — 
Criminal Procedure Code {Act V of 1898), s, 403. An 
acquittal under s 182 of the Penal Code in lespect 
of false information contained in a petition to the 
mana^r of an estate is no bar to a subsequent 
prosecution for defamation under s 500 of the 
Pena] Code on the same statements. Sharbehhan 
Gohain v. Empeior, 10 G W. N 86, distinguished. 
Ramsebak Lal V. Muneswab Siegh fl910) 

I. L. R. 37 Calc. 604 

2, Previous acquittal, 

plea of — Acquittal of some accused charged 
with noting, grievous hurt and murder — 
Liability of others to be tried for the same 
o-ffences — Prosecution story found to be false 
as to the grievous hurt and muidei — Criminal Pro- 
cedure Code {Act V of 1898), s. 403 An acquittal 
of some of the accused on charges of noting armed 
with deadly wea]3ons, grievous hurt and murder 
is no bar, under s 403 of the Cnminal Procedure 
Code, to the trial of others concerned in the same 
ofiences Where the Sessions J udge was of opinion, 
at the original trial, that the prosecution story as 
to the manner in which the deceased met his death 
did not represent the truth and acquitted the 
accused, though he did not disbelieve the fact 
of a rioting having occurred, while one of the As- 
sessors believed the whole story • — Held, that the 
High Court would not interfere \\ ith a pending prose- 
cution against others for the same offences. Bis- 
hun Das Ghosh v. King -Emperor, 7 C. W. N. 493, 
distinguished. Kokai Sabdab v. Meheb Khan 
1910) . . . I. L. B. 87 Calc. 680 

ACT. 

1840— V. 

See Oaths Act, 184C. 

1841— XIX. 

See Succession (Peopebty Pkotection) 
Act 

1856— XV. 

^ee Hindu Widows’ Re-iviaebiage Act. 

1859— VIII, 

See Civil Pbocedtjee Code, 1859. 

1860— XLV. 

See Penal Code 

1863— XX. 

.See Religious Endowments Act. 

■ 1864—11. 

See Aden Act. 

XVII. 


ACT — contd. 

— 1865— X. 

See Succession Act. 

— 1866~XXVIL 

See Tbustees Act. 

— XXVIII. 

See Tbustees’ and Mobtgagbes’ Pow- 
EBs Act 

— 1869— IV. 

See Divorce Act. 

— 1870— VII. 

See CouBT-EEES Act. 

— XXI. 

See Hindu Wills Act. 

— 1871— XXXIII. 

See Pensions Act. 

_ 1872—1. 

See Evidence Act. 

— IV. 

See Punjab Laws Act. 

— IX. r 

See Contbact Act. 

— 1873-X. 

See Oaths Act, 1873. 

— 1874^11. 

^ee Adivunistratob-Geneeal’s Act. 

— 1877—1. 

See Specific Relief Act. 

— III. 

See Registration Act. 

— XV. 

See Limitation Act, 1877. 

— 1878—1. 

^^ee Opium Act. 

— XI. 

See Arms Act. 

— 1879— XVII. 

See Dekshan Agriculturists’ Relief 
Act. 

~ XVIII. 

See Legal Practitioners Act. 

— 1881— V. 

>8ee Probate and Administration Act. 


See Official Trustee’s Act. 
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ACT — contd. 

1881— XXVI. 

See J^EGOTIABLE IlTSTEUMENTS ACT. 

1882—11. 

See Trusts Act. 

IV. 

See Transfer or Property Act. 

V. 

See Easbmeitts Act. 

VI. 

See CoMPASJiES Act. 

XIV. 

See Civil Procedure Code, 1882. 

XV. 

See Presidency Siviall Cause Courts 
Act, 

1886— VIII. 

See Bengal Tenancy Act. 

1886— XIII. 

See Securities Act. 

1887— VII. 

See Suits’ Valuation Act. 

IX. 

See Provincial Small Cause Courts 
Act. 

XII. 

See Bengal, N.-W. P. and Assam Civil 
Courts Act. 

1889— VII. 

See Succession Certificate Act. 

XIII. 

See Cantonments Act. 

1890— VIII. 

See Guardians and Wards Act. 

1898— V. 

See Criminal Procedure Code. 

1899—11. 

See Staimp Act. 

IX. 

iSfee. Arbitration Act. 

1901— VI. 

See Assam Labour and EanoRATioN 
Act. 


ACT — concld. 

1907— III. 

See Provincial Insolvency Act. 

1908— V. 

See Civil Procedure Code, 1908, 

VII. 

See Newspaper (IncitE'Mbnts to Off- 
ences) Act. 

IX 

See Limitation Act, 1908. 

XIV. 

See Criminal Law Amendment Act. 

XVI. 

See Registration Act, 1908. 

ACTIONS EX OOIsTTRACTU. 

See Cantonments Act (XTII of 1889), 
3 80 . 1. Jj. B. 34 Bom. 583 

AOTIOlSrS EX DELICTO. 

See Cantonments Act {XIII of 1879), 
s 80 . . I. L. B. 34 Bom. 583 

ADDITIONS TO BDILDINGS. 

See Demolition of Building. 

I. L. B. 37 Calc. 585 

ADEN ACT (II OF 1864). 

Ss. 8 and 15 — 

Court-fees Act {VII of 1870), s, /, sub-s, 4, els, 
(c) and (d) — Smts Valuation Act {VII of 1887), 
s, s — Civil Procedure Code {Act XIV of 1882)^ 
s, S51 — Civil Procedure Code {Act V of 1908), s, 115 
— Valuation for the purposes of Court- fees and 'juris- 
dicUonr^Suit for declaration and injunction— Me- 
jection of plaint as not properly stamped— ‘Appeal- 
Application to state a case to High Court— Summary 
dismissal of appeal — Application for revision— 
Jurisdiction. The plaintiff brought a suit in the 
Court of the Assistant Resident at Aden^ for a 
declaration of heirship and an injunction with re- 
ference to certain property of the value of up- 
wards RoO, 000. The claim being for declaration 
and injunction *^was, under the provisions of the 
Court-fees Act (VII of 1870), s. 7, sub-s. 
4, els (c) and {d) valued by the plaintiff 
at R130 upon which the prescribed Court-fee 
stamp was RIO only The Assistant Resident 
rejected the plaint on the ground that it was not 
properly stamped Against the order of the Assist- 
ant‘’Resident the plaintiff appealed to the Resident 
at Aden, and on the 23rd September 1908 presented 
an application under s. 8 of the Aden Act (II 
of 1864) to state a case to the High Court upon 
certain questions specified in the application. 
The Resident, however, on the next day, that is, 
on the 24th September summarily dismissed the 
appeal under s. 551 of the Civil Procedure 

B 2 
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ADBH ACT (II OF \Be^)-^concU. 

Code (Act XIV of 1882). The judgment dismissing 
the appeal was read out to the plaintiff on the 7th 
October tollowing, when she attended the Court. ' 
The plaintiff, thereupon, preferred an apphcation 
for revision to the High Court praying that the order 
dismissing the appeal might be quashed and that 
the Resident be required to state a case A ques- , 
tion having arisen as to whether the High Court , 
had junsdiction to interfere in revision with any 
order passed by the Resident in the exercise of 
his Civil jurisdiction under the Aden Act (II of 
1864) : Held, that uuth regard to questions which 
might arise regarding cases to be stated bj^ the 
Resident for the decision of the High Court under 
the provisions of s 8 of the Aden Act (II of 
1864) the Resident’s Court is subordinate to the 
High Court. Under s 15 of the Aden Act ' 
(II of 1864) as the Court of the Resident is to be 
guided by the spirit and principle of the laws and 
regulations in force in the. Presidency of Bombay i 
and administered in the Courts of that Presidency 
not established by Royal Charter and in the High 
Court in the exercise of its jurisdiction as a Court 
of Appeal from those Courts, the profusions of the 
Suits Valuation Act (VII of 1887) are ‘ the law for 
the time being for the valuation of claims ’ in the 
Courts of the Resident of Aden. Edd, further, 
that the plaintiff’s claim being valued at B130 
according to the law for the valuation of claims for 
the time being in force and according to the i 
rulings of the Bombay High Court, it did not i 
fulfil the requirements of s. 8 of the Aden Act | 
(II of 1864) so as to give the plaintiff a right to 
demand the statement of the case upon any question | 
of fact or law aiising in the suit Rhimbai Jamal- I 
BHOY V. MaEIAM BiNTE ABDtTL (1909) j 

I. li. R. 34 Bom. 267 

AD INTEBIM; PBOTECTIOir. I 

Gee InsolveinCY . 14 C. W. IS. 586 | 

ABJUSTMElsTT. ! 

See Civil Pbocedtjee Codb (Act XIV of | 
1882), s. 258 I, L. R. 34 Bom. 575 | 

ABMUTISTRATIOir SUIT. 

See Civil Peocedtjee Code, 1908, s. 33 
o. XX, rr. 6, 7 I. L. B. 34 Bom. 182 

— Parties — Practice— Civil Procedure 

Code {Act V of 1908), o. 1, r. 8 — Suit filed ty 
plaintiff representing body of creditors — -Applica- 
iipn to be made party — Administration suit. Where 
a suit has been filed on behalf of a body of persons 
and an individual member of that body applies 
to be made a party, he must show that his interests 
will be seriously prejudiced if he is not allowed to 
come in. He must show that the conduct of the 
suit is not in proper hands, or that action prejudi- 
cial to his interest is being taken by those who pur- 
port to represent him. In an administration 
suit it is extremely undesirable that individual 
creditors should be added as parties unless they 
show some very strong reason. The wifiingness 


ADMINISTRATION SVVP—concld. 

of the applicants to hear their own costs does not 
counterbalance the delay caused by the addition 
of a party and the consequent increase in the costs 
of other parties. Vassonji Teicumji & Co. v . 
Esmailbhai Shivji (1909) I. D. R. 84 Bom. 420 

ADMINISTRATOR-GENERAL’S ACT’ 
(II OP 1874). 

s. 36. 

Gee Certificate, Ad ministeatoe- Gen- 
eral’s . I. L. R. 84 Bom. 606^ 

See Hindu Wills Act. 

I. L. R. 34 Bom. 506 

See Probate , I L. R. 84 Bom. 506 

See Succession Act, s 1 87. 

I. L.R. 34 Bom. 506 

See Will . I. L. R. 34 Bom. 506 

jjindu Wills Act {XXI 

of 1870), ss 2 and S — Indian Succession 
Act(X of 1865), s. 187 — Administrator -QeneraVs 
Art {II of 1874), s. 36 — Will made in Bombay — 

I Property worth less than lil,000 — Probate — 

■ Administi ator-Generar s certificate. A Will made 
1 in Bombay is subject to the provisions of the 
1 Hindu Wills Act (XXI of 1870) and a person 
claiming as a legatee under the will is not entitled 
to sue without taking out probate as he would be 
bound by s. 187 of the Indian Succession Act (X 
of 1865) which is incorporated in the Hindu Wills- 
Act (XXI of 1870) The provision of the Adminis- 
trator-General’s Act (II of 1874) is not affected 
by the incorporation in the Hindu Wills Act (XXI 
of 1870) of s. 187 of the Indian Succession Act (X 
of 1865). Xaeayan Sheidhar v. Pandurano 
Babuji (1910) . . I. L. R. 34 Bom. 506 

admission. 

to police — 

See Jury, right of trial by. 

I. L. R. 37 Calc. 467 

• — — What constitutes ad‘ 

mission- To constitute an admission, the document 
need not be written by the party against whom it is 
used : it is sufficient it it is found in his possession, 

1 and his conduct thereto creates an inference that he 
was aware of its contents and admitted their ac- 
curacy ; but, unless this is done, the document 
cannot be used against him as proof of its contents. 

I What conduct would properly give rise to such 
inference depends on the facts of each case. The 
mere fact of xiossession of letters is not of much 
value, unless it is shown that their contents were 
recognized and adopted by the replies elicited or 
the conduct inspired by them. Barindba Kumab 
Ghose V, Emperor (1909) 

I. L. R. 37 Calc. 467 

ADOPTION, 

See Hindu law — Adoption. 

I. L. R. 82 AU. 247 

Valuation of suit for Suit to 

set aside Adoption — Munsif, 'jurisdiction of — 
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-ADOPTION— co?^c?^^. 

Forum — Practice. According to a long-standing 
practice a suit to set aside an adoption is, for the 
purposes of jurisdiction, incapable of valuation : 
and it is competent to the plaintiff in such 
a suit to value the relief claimed and that 
valuation determines the forum to decide 
the suit. Aklemannessa Bihz v. Mahomed Hatem^ 
1 L R 31 Calc 849, commented on. Jan Mahomed 
Mandal v. Mashar Bibi, 1. L R. 34 Oak. 352, 
referred to. Peahlad Chaitd'R4. Ba9 v. Bwabka 
Nath Ghose (1910) . I. I*. K. 37 Calc. 860 

ADVERSE POSSESSIOl^'. 

See Geant . . I. L. B. 37 Calc. 674 

See Hindu Law . I. L. B. 33 Mad. 366 

See Limitation . I. L. B. 37 Calc. 885 

See OocuPANCY Holding 

14 C, W. 3N. 68 

1 . Adverse possession of Gov- 

ernment against Court ofWards represent- 
ing pi'ivate persons — Court of Wardb, position 
of —Chur land, suit to recover — Gradual formation — 
Proof that any portion formed within peiiod of limita- 
tion — Onus. The Government and the Court of 
Wards are not identical bodies, nor can the latter 
be regarded as merely a department of the former. 
The latter is a statutory body in the mere fact that 
in this province the Board of Revenue as the Court 
of Wards does not make the possession by Govern- 
ment of newly formed chur land dunng the time 
the claimants^ property was under the direction 
of the Court of Wards possession by the latter 
on behalf of the claimants : Held, on the evi- 
dence, that Government was in adverse possession 
of the disputed land as against the Court of Wards 
repiesenting the claimants Choiodkree Sheora') 
Singh V. The Collector of Moradahad, 2 N. W. P. 
379, approved. In a smt for recovery of posses- 
sion of chur land, which commenced forming more 
than 12 }-ears before the suit, the onus is on the 
plaintiffs to prove that any portion of the chur 
formed within 12 years of the suit. Kumar Ranpt 
Singh V. Schoene, 4 C. L. R. 319, referred to. Oueu 
Das Kundu Chowdhury v. Kumae Basanta 
Humar Roy (1909) . . 14 C. W. IN. 317 

2. Suit for profits — Limitation 

— Profits collected hj co-sharers — Suit by other 
< co-sharers to recover their shares. Co -sharers who 
collect profits for other co-sharers are in a 
position similar to that of a lambardar. Wliere no 
adverse title has been set up, the mere fact that a 
co-sharer plaintiff has not received profits for more 
than twelve years before suit will not bar his 
claim. Raj Bahadur v. Bharat Singh, I, L. R. 27 
All. 348, and Miliin Lai v. Badri Prasad, 1. L. 
R 27 All 436, followed. Haeachaean v. Bindh 
(1910) . . . I. L. B. 32 All. 389 

3. Ejectment — Saranjam — Inam 

— Claim to hold as Mirasi tenant — Limited interest. 
Where in an ejectment smt by an Inamdar it was 
shown that the defendants, for more than twelve 
:years before the suit, openly asserted their claim to 


ADVERSE POSSESSION— 

hold as permanent Mirasi tenants : Held, that the 
defendants had acquired a title to the limited in- 
terest claimed by them and could not be ejected. 
Teimbas Ramchandba V Shekh Gulaivi Zilani 
(1909) . . . I. D. B. 34 Bom. 329 

4. Title against Crown — Burden 

of pioof — What facts prove adverse possession — 
Entry as poramboke not sufficient to prove 
title of Crown In mirasi tracts, the gathering 
of wild flowers and fimts from poramboke 
lands and the gathenng of fish from small tanks 
wull not indicate ownership, as such acts are 
permitted by Government. It is otherwise where 
large sums are spent on tanks by mirasidars in 
clearing silt and in conkructmg masonry dams. 
Such acts are indicative of owneiship and when 
they are proved to have been done for 30 or 40 
years, the presumption will be that they have 
been done for more than the statutory period 
and the burden will be on the Crown to explain 
such acts and x)rove possession within the statu- 
tory penod. Mere entry as poramboke in the 
pymash and settlement- registers is insufficient to 
prove the title of Government, without proof 
of acts of ownersliip Vencataeama Iyeb v» 
Secretary of State for India (1909) 

I. L. B. 33 Mad. 362 

ADVERSE BIGHTS IN TWO CAPA- 
CITIES. 

See Landlord and Tenant. 

I. L. B. 37 Calc. 709 

ADVOCACY. 

- The kind of advocacy, 

obtaining in India, by which the advocate on each 
side seeks to force his opponent to produce his own 
client as a witness in order that he may have an 
opportunity of cross-examining that client, was con- 
demned as one that must embarrass and perplex 
judicial investigation and as being unworthy of a 
high toned or reputable system of advocacy. 
Lal Kunwab V. Chiranji Lal (1909) 

14 C. W. N. 285 

ADVOCATE-GENERAL. 

sanction of — 

See Public Charities. 

14 C. W, N. 932 

AEEIDAVIT. 

j _ Practice — Grounds of belief — 

Civil Procedure Code {Act V of 1908), order 
XIX, rule 3 — Jurisdiction-Rehearing. The 
provisions of order SIX, rule 3 of the 

Code of Civil Procedure must be strictly 
observed ; every affidavit should olearly 

express how much is a statement of the deponent’s 
knowledge and how much is a statement of his 
behef, and the grounds of belief must be stated 
with sufficient particularity. The Court has in- 
herent jurisdiction to rehear a matter before the 
order passed by the Court at a previous hearing 
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AFFIVAVIT--ccncld, 

has been perfected. Padmabati Dasi v. Rasik 
Lal Dhae (3909) . I. L. B. 37 Calc. 259 

2. Scandalous matter in plead- 

ings — Civil Procedure Code {Act F of 1908), order 
XIX, rule S — Statements on information and 
belief, when source of information not indicated 
if admissible — Allegations of dishonesty, not 
relevant to relief flayed. Scandalous matter 
should be avoided in pleadings, and if a state- 
ment of this character is inserted in an ajGfidavit, 
it may be ordered to be taken off the hie or the 
particular passage may be directed to be ex- 
punged. The Court may take action of its own 
motion or upon the application of the aggrieved 
party. Allegations of dishonesty are scandal- 
ous but they cannot be treated as such if they 
are relevant to the issue. Fishei v. Owen, 8 
Gh. D. 645, 653, Millington v Loring, 6 Q B D, 
196, referred to “ If in future an affidavit is 
filed in which allegations are made on belief with- 
out a statement on the grounds for such belief, 
the Court will be prepared, if objection is taken, to 
enforce the strict rule laid down in order lKIX, 
rule 3 of the Civil Procedure Code.” In le Young 
Manufacturing Co. [1900], 2 Cli. 753, referred to. 
Gobind Mohon Da«i V. Kunja Behaei Das (1909) 

14 O. W. 153 

AGENT, 

aeceptauee of bribe or commis- 
sion by — 

See Peincipal ahd Agent. 

I. Ii. B. 87 Calc. 81 
AGBADANI BBAHMIN. 

See Hindu Law — Gifts 

14 C. W. N. 1005 

AGBA TENANCY ACT (II OF 1901), 

ss. 19, ^0— Contract Act (IX of 

1872), 8. 65 — Usufructuary mortgage of sir lands 
— Possession not delivered to mortgagee — Suit to 
recover possession not maintainable. To secure 
repayment of money advanced to them by the 
plaintiff the defendants executed a usufructuary 
mortgage of certain sir land, but did not give 
possession. The mortgagee sued to recover pos- 
session of the land or to reahze the mortgage debt 
by sale. Held, that neither relief was*" open to 
him : but he could treat the mortgagees as ex- 
proprietary tenants and get rent assessed against 
them. Murhdhar v. Pern Pa^, I. L R. 22 All. 
205, followed. Jipbhai Laldas v. Nagp Gulab, 
11 Bom, L. R. 693, distinguished. Dipan Rai v. 
Bam Khelawan (1910) . I, L. B. 32 All. 383 

. — s. 20 — Occupancy holding — Mortgage 

of occupancy holding executed before the Agra 
Tenancy Act came into force — Act (Local) No. I 
of 1904 (General Clauses Act), s 6. A mortgage 
of an occupancy tenancy executed pnor to the 
coming into operation of the Agra Tenancy 
Act is a perfectly valid transaction, and is not 
affected by the subsequent passing of that Act, 


AGBA TENANCY ACT (II OF 1901)-^ 

contd. 

s. 20 — conoid. 

Babu Lal v. Ram Kali, All Weekly Notes (1906) 
28, referred to. Harnandan Rai v. Nahchedi Rai, 
All. Weekly Notes (1906) 302, distinguished. ^ Ram 
Paegas Upadhia V. Stjba Upadhia (1910) 

a I. L B. 32 All. 628 

s. 22 — Occupancy holding — Succession 

— Hindu Law. An occupancy tenant died before 
the coming into operation of the Agra Tenancy 
Act leaving two daughters, one indigent and the 
other rich, and was succeeded by the former. 
After the Tenancy Act came into operation 
the indigent daughter died. Held, that the rich 
daughter was entitled to inhent the holding 
upon the death of her sister in preference to the 
latter’s son ; her right, which had accrued on the 
deatli of her father, having been merely postponed 
dunng the lifetime of the indigent daughter. Dul- 
AEit;. MulChand (1910) . I. L. B. 32 All. 314 

ss. 74 to 76, — Crops or other pro-^ 

ducts ” — Jasmine and bela plants. Held, that 
jasmine and hela plants come under the category 
of crops or other products within the meaning of 
ss. 74, 75 and 76 of the Agra Tenancy Act, 
1901. Sheo Pershad Tiwary v. Mussumat Moleema 
Beebee, N.-W. P. H. C. Rep 108, and Abdul Baki 
V. Mathura Prasad, All Weekly Notes (1893) 24, 
referred to. Ram Peasad Bhagal v. Stjba Rai 
.... I. Ii. B. 32 AIL 458 

ss. 176, 177 — CivU Procedure Code, 

1882, ss 2 and 102 — Dismissal of suit for 
default — Order — Decree — Appeal. An order of a 
Rent Court dismissing a suit for default of ap- 
pearance by the plaintiff does not amount to a 
decree, and consequently such order when passed 
by an Assistant Collector of the first class is not 
appealable. Zohm v. Mangu Lal, I. L. R IS 
All. 768, followed. Kaeanpal Singh v. Bhima 
Mal (1910) . . . 1. 1:. B. 32 All. 373 

— s. 199 — Determination by Revenue 

Court of question of proprietary title — Subse^ 
quent suit in Civil Court — Res pidicata. Held 
that the apphcation of the principle that the de- 
cision of a question of title by a revenue court, 
under s. 199 of the Agra Tenancy Act, 1901, con- 
stitutes a res pudicata in respect of a subsequent 
Sint in pan materia brought in a Civil Court, is not 
affected by the fact that the Civil Court smt may 
be beyond the iiecuniary limits of the jurisdiction 
of the Revenue Court. Shabzade Singh v. Mu- 
hammad Mehdi Ali Khan (1909) 

I. Ii. B, 32 AIL 8 

s. 201 (3) — Evidence Act (I of 

1872), s. 4 — Evidence — Presumption — Record of 
plaintiff'" s name as a co-sharer — Held by Stanley, 
0. J., and Geiffin, J. (Tudball, J., dissentiente), 
that the presumption enjoined by cl. (3) of s. 201 
of the Agra Tenancy Act, 1901, is not a conclusive 
but merely a rebuttable presumption. Dil Kunwar 
V. Vdai Bam, I, L. B. 29 All. 148, Bechan 
Singh v. Karan Singh, I. L. R. 30 All 447, Dhankck. 
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AGKA TENAITCY ACT (II OE 1901) 

— concld. 

— s. 201 (3) — concld. 

V. Umrao Singh, AIL Weekly Notes {1907) 43, Ban- 
wart Lai v, Niadar, I. L. R. 29 All 158, Govind v. 
Saheh Ram, 1, L. R 31 All 257, and Bhawani 
Singh v. Dilawar Khan, i. L, R. 31 AIL 253, 
referred to. Per Tudball, J, The presumption 
mentioned in cl. 3, s. 201 of the Agra Tenancy- 
Act, IS one -which is rebuttable only in a Civil 
Court and not in a Revenue Court. Waeis Ah 
Khan V. Paksotam Naeain (1910) 

I. L, B. 32 AIL 427 

AGBEEMEISTT. 

by executor — 

/See Will . . 14 C. W. IsT. 967 

suit to enforce — 

See Mahomedan Law. 

I. Ii. B. 32 All. 410 

to lease — 

See Specific Pebfoemakce 

14 C. W. N. 66 

to supply funds to carry on 

suit — 

See Champerty • 14 C. W. N, 191 

AGBICUIiTTJRIST. 

See Dekkhan Ageicultueists’ Relief 
Act, 1879, s. 2 I. L. B. 84 Bom. 161 

AIiIENATIOlSr. 

By widow — Consent ly the body 

of reversioners — Transfer for legal necessity — 
Transaction for consideration — Gift — Paitial re- 
linquishment by widow — Hindu Law The general 
principle which prohibits a Hindu widow’s aliena- 
tion ot immoveable property otherwise than for le- 
gal necessity is relaxed in cases where the consent 
of the whole body of persons constituting the next 
reversion has been obtained. The reason for the 
relaxation is referred to the principle that the con- 
^ sent of the person who would be interested in dis- 
puting the transfer affords good evidence that the 
transfer was in fact made for justifying cause, that 
is, for legal necessity. Ba'jrangi Singh v. Mano- 
karnika Bakhsh Singh, I.L R 30 AIL 1, and Vinayak 
V. Qovind, I. L. R. 25 Bom. 129, followed The 
operation of the principle is ordinarily hmited to 
transfers for consideration and cannot be extended 
to voluntary transfers by way of gift where there 
is no room for the theory of legal necessity It 
should not be extended to cases where the widow 
has made only a partial relinquishment of the 
estate. Pilh v. Babaji (19(.9) 

I. Ii. B. 34 Bom 166 

AMEISTEMEITT OP DECBEE. 

See Decree . I. L. B. 32 AIL 295 


AMEITOMENT OP PLAII7T. 

See Limitation Act, 1877, ss. 22, 28^ 

I. Ii. B. 34 Bom. 9 

L Application for 

leave to amend plaint after arguments heard in 
appeal disallowed. After arguments in appeal 
have been heard the Court will not allow an 
amendment of the plaint so as to convert a suit of 
one character into a suit of a substantially different 
character. Bayabai v. Haji Nooe ^Mvhome© 
(1908) . . . I. Ii. B. 34 Bom. 244 

2, Civil Procedure. 

Code {Act XIV of 1882) — Amendment of plaint by 
referring to document not included in list of documents 
relied on At the hearing of a suit brought by the 
plaintiff for the recovery of a sum due at the foot 
of an account the defendant raised a plea of hmit- 
ation The plaintiff thereupon applied for leave 
to amend his plaint by setting out an acknowledg- 
ment in writing signed by the defendant within the 
period of limitation The lower Court refused the 
application On appeal : — Held, that the amend- 
ment should have been allowed. Gttnna ji Bhawa- 
Ji V. Makanji Khoosalchand (1909) 

I. L. B. 34 Bom. 250 

AMMIINITIOBr. 

Empty cartridge-eases — Arms 

Act {XI of 1878), 8. 4 — Definition — Held, that 
empty cartridge cases are ammunition within the 
meamng of s. 4 of the Indian Arms Act, 1878. 
King -Emperor v. Ibrahim, 7 Bom. L. R. 474, 
followed. Emperor v. Balbeo Singh (1909) 

LIi.B. 32 AU. 152 

AKAIiOGOIJS APPEALS. 

See Practice . 14 0. W. IT. 352 

AITVADHEYA STBIDHAIST. 

See Hinhxj Law — Stridhan. 

I. L. B, 34 Bom. 653 

See Hindu Law — Succession 

I, L. B. 34 Bom. 385 

APPEAL. 


Remand 


Col. 
. 15. 

Right of Appeal . 

, , 

. 16 

Valuation of Suit 

, 

. 16. 


See Agra Tenancy Act (II of 1901), ss. 
176 AND 177 . I. L. B. 32 AU. 373 

See Bengal, N.-W. P. and Assam Civil 
Courts Act (XII of 1887), s. 21. 

I. L. B. 32 AU. 222 
See Civil Procedure Code, 1908, s. 33, 
o. XX, RR 6, 7 I. L. B. 84 Bom. 182 

See Civil Procedure Code (Act V of 
1908), ss 47, 96, 104 (&), 135 (2). 

I. L. E. 32 AU. 3 
See Court Pees Act (VII of 1870), s. 
7 ; ScH. II, CLS. 3, 4 

I. L, B. 32 All. 517 
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APPEAL — conid. 

See JuBiSBiCTioN I. L. R. 34 Bom. 267 

See Letters Patent. 

I L. R. 34 Bom. 1 

See Partition . I. L. R. 32 All.' 225 

See Provincial Small Cause Courts 
Act, 1887, ss. 16, 27, 32, Sen. II, cls. (2) 
AND (3) . 1. L, R. 34 Bom. 171 

See Receiver , 14 C. W. 15“. 183 

See U. P. Land Revenue Act (III oe 
1901), ss. Ill, 112. 

I. L. R. 32 All. 523 

' abatement of— 

See Civil Procedure Code, 1882, s. 230. 

I. L, R. 32 All. 136 

See Civil Procedure Code, 1882, s 368. 

I. L. R. 32 All. 801 

valuation of — 

See Valuation oe Appeal. 

1. REMAND. 

Appeal jrom order dis- 
missing suit under 5 . 102^ Civil Procedure Code {Act 
XIV of 1882) — Suit in which two distinct claims 
were made— -'Claim to recover money paid to release 
attachment disallowed — Claim for damages for wrong- 
ful attachment withdrawn — Non-appearance of plaint- 
iff — Improper procedure in dismissing suit for 
default-— Memand^ The plaintiff (appellant) made 
two claims, one for money paid into Court to release 
from attachment property which he alleged he had 
purchased, but which had been attached as belonging 
to the Delhi Cotton Mills Company against which 
the defendant (respondent) held a decree : and the 
other for damages for the wrongful attachment. 
As to the former claim, the District Judge ruled 
that the payment was entirely voluntary and 
for iilaintiff’s own interests, and that his remedy 
is under p. 69 and 70 of the Contract Act against 
the Delhi Cotton Mills, and I dismiss the case for 
recovery with costs The case will proceed on the 
question of damages for illegal attachment. ” Evi- 
dence was proceeded with on the claim for damages, 
and after unsuccessfully petitioning that a decree 
might be drawn up in respect of the dismissal of 
his claim to the money paid into Court, and for 
leave to withdraw his claim for damages under s. 
373 of the Civil Procedure Code (Act XIV of 1882), 
with Perty to bring a fresh suit, the plaintiff un- 
conditionally withdrew from the claim for damages, 
but not from the claim to the recovery of the money 
paid. Subsequently, the defendant proceeded to 
give evidence upon the issues raised in the case, 
and eventually, the plaintiff not appearing, the 
District Judge dismissed the whole case for default 
under s. 102 of the Code. On appeal to the Chief 
Court, the majority of a Pull Bench of that Court 
decided that no appeal lay from an order dismissing 
a suit Under s. 102, and the appeal was consequently 
dismissed : Held^ by the Judicial Committee, 


APPEAL — contd. 

1. REMAND— 

that after the decision of the District Judge ad- 
verse to the plaintiff on the claim to recover the 
money paid, which left no question as^to that 
claim open in the Court of first instance, and the 
abandonment by the plaintiff of the claim to dam- 
ages, there remained nothing in substance to be 
tried ; and that the case was one not proper to be 
dealt with under s. 102. Without deciding (as 
being, therefore, unnecessary) the question whether 
an appeal would he against a dismissal regularly 
made under that section, their Lordships remanded 
the case to the Chief Court to decide the appeal on 
its merits. Kanhya Lal v The National Bank 
OF India (1910) . . I. L. B. 87 Calc. 426 

2. RIGHT OP APPEAL. 

Review — Civil Procedure Code 

(Act XIV of 1882), ss, 622, 623, 624, 626— 
Bevieio — Sufficient reason ” — Admission hy de- 
fendant after suit dismissed that case true — Review 
upon evidence of admission — Appeal — Revision 
— Material irregularity. Where an order dismiss- 
ing a suit was reviewed on the ground of a subse- 
quent admission by the defendant that the plaint- 
iff’s case was true, and the suit was decreed : 
Held, that no appeal lay from the order admitting 
the review as it was not in contravention of s. 624 
or 626, Civil Procedure Code, Munniram Ohow- 
dhry v. Bishen Perhash Narain, I. L. R, 24 Calc, 
878 ; Th^Borrihay and^Persia Steam Navigation Co, 
V. S. S. “ JZuari,^* I. L. R 12 Bom. 171, followed 
But in admitting the review on that ground the 
Court acted with material iriegulanty in the 
exercise on its jurisdiction within the meaning of 
s. 622, Civil Procedure Code. A ground for re- 
view must be something which existed at the 
date of the decree and not a subsequent event. 
Kotaghiri Venkata Suhhamma Rao v. Vallanki 
Venkatarama Rao, I, L. R. 24 Mad. 1, followed. 
Golam Ali Jamadab v. Abdul Karim Sirkab 
(1909) .... 14 C. W. 15“. 244 

3. Vi^LDATION OP SUIT. 

Court-fees Act (Vll 

of 1870), s. 12 — Decision of trying Court as 
to valuation of suit, if open to question in appeal 
against decree dismissing suit for non-payment of 
additional Court-fee on day fixed— Civil Procedure 
Code {Act XIV of 1882), s, 2 — Valuation hy plaint- 
iff if determines forum of appeal. Where the Court 
in which a suit was instituted held that it had been 
undervalued and directed the plaintiff to pay 
additional Court-fees by a certain date, but the 
plaintiff having failed to do so the suit was dis- 
missed : Held, that an appeal lay against the de- 
cree dismissing the suit, and in that appeal the de- 
cision of the first Court regarding the valuation of 
the suit could be questioned, s. 12 of the Court-fees 
Act notwithstanding. Omrao Mirza v. Mary 
Jones, 12 C. L R. 148, H. 0. Studd v, Mati Mahto, 
Z, L, ,R. 28 CalC' 334, rehed on. Held, further, that 
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APPEAXj — confcld* 

3. VALUATION OP SUIT— concZaJ. 

the appeal lay to the Court of the Judicial Com- 
rmssioner, although the Subordinate Judge valued 
the suit at over R5,000 inasmuch as the plaint- 
throughout contended that the value was be- 
low R5,000 as stated in the plaint. Peokash 
Chandea Saekae V Bishambhae Nath Sahi ( 1909) 

14 C. W. IN. 843 

appeIiIiATE court. 

direction by, to add parties — 

See Remand . I. Ii. R. 37 Calc. 171 

ARABIiE IiAlND. 

See Assessment, ex?!mption feom. 

I. L. R. 37 Calc. 697 

ARBITRATION. 

Col. 

1. Refeebnce to Aebiteathon . . 17. 

2. Awaeds 18. 

See Civil Peocedttee Code, 1882, ss 13, 
525 AND 526 . I. L. R. 32 All. 484 

See Civil Peocedheb Code, 1908, s 29, 

ScH.II . . I. L. R. 32 All. 503 

See Civn. Peocedhee Code, 1908> 
ScH. II, s. 1 . I. L. R. 32 All. 667 

See Jueisdiction I. L. R. 34 Bom. 13 

See PAETNEEsmp . 14 C. W. IN. 1106 

1. REFERENCE TO ARBITRATION. 

1. Letters Patent, 

1866, cl 16 — Order of Judge refusing to decide 
whether arbitraiots are going beyond scope of their 
authority — JudgmenV' — Appeal — Construction of 
submission to arbitration — Insurance against iire — 
Liability of Company for further loss An order of a 
Judge dismissing a petition to revoke a submission 
to arbitration on the ground that the arbitrators 
are going beyond the scope of the reference is a 
■^‘judgment” within the meaning of clause 15 of the 
Letters Patent and as such is appealable. Such 
an Order compels a party to submit to the 
jurisdiction of arbitrators though he complains 
that no such jurisdiction exists It decides a 
question of right, namely, whether or not he is by 
the terms of reference to arbitration deprived of 
his right at common law to have the dispute decided 
in the ordinary way in a Court of law. It goes to 
jurisdiction and is not passed as an exercise of dis- 
cretion. Held, per Chandavaekae, J. : — When 
a submission to arbitration is being construed," a 
cardinal principle to be a}pplied is that by a submis- 
sion to arbitration a party deprives himself of the 
right at common law to have the dispute to which 
the submission relates decided by a Court of 
law. It must therefore appear clearly from the 
terms of the submission that with leferenee to any 
pomt the party has so deprived himself. The loss 
or damage by fire which is insured against in a 
policy of insurance cannot include loss caused by 


ARBITRATI03N— cowid. 

1. REFERENCE TO ARBITRATION— cowcZ^Z. 

deterioration of the property insured consequent 
on neglect (if any) of the Insurance Companies 
to take care of it if they have taken possession. A 
loss so caused is not an inevitable or direct conse- 
quence of the mischief by fire. It is only where 
mischief arises from fire (in fire insurance cases) 
and from penis of the sea (in manne insurance cases) 
and the natural and almost inevitable consequence 
of that mischief is to create further mischievous 
results that underwriters become responsible for 
the further mischief so incurred. Alontoya v. 
London Assurance Company, 6 Ex. 461, 468, referred 
to. The fact^that a petition by nineteen difi’erent 
Companies was not signed by all the nineteen 
Companies, and that the appeal from the order of 
the Judge dismissing the petition was by but one 
of the nineteen Companies, and the other Companies 
were not parties to it, would have required serious 
consideration if the Court had to revoke the sub- 
mission to arbitration but when the order which 
the Court passes is only an intimation to the arbitra- 
tors of its opinion on the question of their jurisdic- 
tion it is immaterial whether all or some of the Com- 
panies are formally parties to the proceedings in 
appeal. As to the objection that even so far as 
the petition is by one Company, it is signed by one 
of its officers without any authorisation as required 
by law, the defect is a mere irregularity which can 
be cured, if necessary, by the Company putting in 
a power of attorney showing the authority given 
to a signatory. Per Batcheloe, J. :~-The loss 
insured against is limited to the loss by fire (which 
includes the loss by water in extinguishing 
the fire) and cannot conveniently embrace all 
possible damages, however remote, which could by 
ingenuity be traced up to some connection with the 
fiire as the ultimate causa sine qua non. It is im- 
possible to hold that damages arising from the 
alleged negligence of Insurance Companies winle 
in possession are properly claimable in pursuance 
of the contract of insurance, for whereas this con- 
tract refers only to loss by fire, those damages would 
arise from an origin totally different and wholly 
distinct and separable from the fire, namely, a 
neglect of some duty imposed on the companies 
after the loss by fire or water has become an accom- 
plished fact. Atlas Assxjeance Company, Limited 
V. AmiEDBHOY Habibhoy (1908) 

I. L. B. 34 Bom. 1 

2. Reference by parties 

to a suit — Application to stay proceedings-^ 
Arbitration Act {IX of 1899), s. 19. S. 19 of 
the Arbitration Act only applies where there has 
been a submission to arbitration before xhe com- 
mencement of legal proceedings Pamjidas Pod- 
dar V. Bowse, I. L. E 35 Calc 199, followed. 
Peehei Stjeyanaeayan & Co. v Ghllaphdi 
Chinna (1909) . . I. Ii. B, 34 Bom. 372 

2. AWARDS. 

Private reference — Award — ’ 

Reference by some of the disputing parties, effect of — 
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ABBITBATI03Sr— 

2. AWARDS — ccndd. 

Civil Procedure Code (Act XIV of 1882), s, 506. 
Upon a suit brought by the plaintiffs for recovery 
of possession of certain lands, the defence raised was 
that the plaintiffs were bound by an award which 
was made upon a private reference to arbitration, 
to which some of the plaintiffs and the defendants 
were parties . — Held, that the award was binding 
as between those plaintiffs and the defendants who 
were parties to the reference Jadukath Chow- 
DHBY V . Kailas Chandea Dhattachakjee (1909) 
I. L. B. 37 Calc. 63 

2 ^ Award made after tlie death 

of one of the parties — Nunc pro Uinc, whether 
apphcahle to the awaid — Submission to arbitration, 
revocation of, by the death of a party. TiVTiere a sub- 
mission to arbitration has been made a rule of Court, 
the death of one of the parties does not work a 
revocation. Where an agreement to refer ha vmg 
been filed in Court, the Court appointed an arbitra- 
tor who, after finishing his enquiries and hearing 
the arguments of the pleaders of the parties, re- 
served his report and award, and then one of the 
parties died : Held, that under the circumstances 
of the case the death of the party did not make the 
award void and the doctrine of nunc pro tunc was 
applicable as in the case of a judgment of Court. 
Haea Keishna Mite a v. Raivi Gopal Mite a 
(1910) 14 0 . W.lSr. 759 

ARMS. 

See Aems Act (XI of IS-TS), s. 4. 

I. L. B. 32 All. 152 

ARMS ACT (XI OF 1878). 

s. 4:^Defimtion — Ammunition — Empty 

cartridge-cases. Held, that Indian empty cartndge 
cases are ammunition within the meaning of s. 4 
of the Indian Arms Act, 1878. King- Emperor v. 
Ibrahim, 7 Bom. L. R 474, followed Empeeoe v. 
BaldeoSihgh (1909) . I. L. B. 82 All* 152 

ARREARS OF REISTT. 

See Ptjtni Tenuee 

I. L. B. 37 Calc. 747 

ARREST. 

See Civil Peocedxjee Code, 1908, ss. 
47, 96, 104 (b), 135 (2). 

I. Ii. R. 32 AU. 3 

ASSAM LABOUR AKD EMIGRATION 
ACT (VI OF 1901). 

s. 164. 

See Emigeatioit , I, L. R. 37 Calc. 27 

ASSAM LAND AND REVENUE REGU- 
LATION. 

s. 6 — Assam Land and Revenue Regu- 
lation (1 of 1886), s. 6, Rule 80 (i) of ihe Government 
Rules — Settlement of land, first applicant if entitled 
— Jurisdiction of Civil Court. Rule 80, cl. (i) 


ASSAM LAINTD AND REVENUE REGU - 
L ATION — ccndd. 

s. 6 — condd. 

of the rules framed under Regulation I of 
1886 of the Assam Land and Revenue Regulations 
lays down a principle for the guidance of Settle- 
ment Officers and does not confer a right on the 
first applicant to a settlement It directs that 
in cases where settlement is not made with the first 
applicant the reasons therefor should be stated 
in writing. It does not follow from this that if the 
reasons are not recorded the first applicant is en- 
titled to a settlement. Madhab Nath v. Myarnni 
Medhi, I. L R. 17 Calc. 819 ; Paian Maria v. Bha- 
biram Dutt, I L. R 24 Calc. 239, distinguished. 
Under s. 6 (a) of the Regulation no light to settle- 
ment arises merely by reason of the fact that the 
plaintiff was the first applicant Ananda Kisoee 
Sen V. Seceetaey of State foe India (1910) 

14 C. W. N. 990 

ASSESSMENT. 

See Teansfee of Peopeety Act, ss. 55, 

123 . . I. L. R. 34 Bom. 287 

1, Arable land — Exemption from 

— Bengal Municipal Act (Beng. Ill of 1884), 
s 6, els. 8, 85 — Holding — Bengal Municipal 
(Amendment) Art of 1894, s 36 The word “ hold- 
ing ” in the Bengal Municipal Act, 1884, is wide 
enough to cover arable land, which is, therefore, 
hable to be assessed under the provisions of the Act. 
Mahadeb Aon v. Chaieman op the Howeah 
Municipality (1910) . 1. L. R. 37 Calc. 697 

2 . Jurisdiction of Civil Court 

— Bengal Municipal Art (Beng. Ill of 1884), 
s. 116 — Ultra vires. Under s. 116 of the 
Bengal Municipal Act, the decision of the 
Objection Committee m matters regarding the 
amount of assessment is final, and the Civil 
Court has no jurisdiction to interfere in such 
matters. It can only interfere when the assess- 
ment is ultra vires. Manessur Hass v. The Collector 
and Municipal Commissioners of Chapra, 1 L. R. 
1 Calc. 409, referred to. Navadip Chandra Pal v. 
Purnananda Saha, 3 C W. N. 78, and Kameshwar 
Pershad v. The Chan man of the Bhahua Munici- 
pality, I, L. R 27 Calc. 849, distmguished. 
Chaieman, Municipal Boaed, Chapea v. Basudeo* 
Naeain Singh (1910) . I. L. R. 37 Calc. 374 

ASSESSMENT OF RENT. 

by Collector — 

See Chaukidaei Chakkan land. 

I. L. R. 37 Calc. 598 

ASSESSMENT ON LAND. 

See Bombay Land Revenue Code (Act 
V of 1879), s. 48. 

I. L. R. 34 Bom. 239 

ASSESSOR. 

appointment of— 

See Bengal Municipal Act (Beng III 
OF 1884) . I. L. R. 37 Calc* 44 
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ATTACHMENT. 

See Civil Peoceduee Code, 1908, s. 151. 

I. Ii. R. 34 Bom. 135 
See CONTEIBUTION I. L. R. 32 All. 479 

Dispute conceenikg Land 

I. D. R. 37 Calc. 331 

6'eeSALE EOE Aeeeaes op Revenue 

14 C. W. N. 677 
ATTACHMENT BEFORE JUDGMENT. 
See Divoece . I. L. R. 87 Calc. 613 

Divorce Act (IV of 1869), ss. 7, 

45 — Civil Procedure Code (Arf P of 1908), 
0 . XXXVIII, n. 5, 6 — Relief, An order 
for attachment before judgment will not be made 
in divorce pioceedings. Attachment before 
judgment being a matter of rehef and not of 
procedure, is governed by s. 7 of the Divorce 
Act and the principles and lules of the English 
Divorce Court, and not by s 45 of the Divorce 
Act and the Civil Procedure Code. Order 
iXXXVIII, rules 5 and 6, have no application 
in divorce proceedings. Phillips v. Phhxips 
(1910) . . . . I. L. R. 37 Cale. 613 

ATTESTATION. 

— Domment, execution of 

^Attesting Witness — Transfer of Property Act {IV of 
1882), s. S9 — Whether one 'joint executant of a deed 
can be treated as an attesting witness to the signature 
of the other — Purdanashin lady, whether an attesting 
witness (should actually see the signature made, or 
the mark affixed by When a document is jointly 
executed by more than one person in the presence 
of each other, each executant cannot be treated as 
an attesting witness in respect of the signature of 
every other executant. Por the purpose of valid 
attestation under s. 59 of the Transfer of Property 
Act, it is not essential that the witnesses should 
actually see the signature made, or ‘the mark, seal 
or thumb impression affixed, but it would be suffi- 
cient if the execution took place in presence of the 
witnesses, although the executants were screened 
off from the gaze of the witnesses themselves. 
Saeue Jigae Begum Baeada Kanta Mitter 
(1910) . . . . I, L. R. 37 Calc. 620 

ATTESTING WITNESS. 

See Attestation I, L. R^ 37 Cale. 526 
See Moetgage . 14 0. W. N. 1046 

AUCTION-PURCHASER. 

See Civil Peoceduee Code (Act XIV op 
1882), ss. 244,252,647. 

I. L. R. 34 Bom. 546 

right of— 

See Incumbeance I. L..R. 37 Calc. 322 
AWARD. 

See Aebiteation . I. D. R. 37 Gale, 63 
14 C. W. N. 759 


AWARD — concld. 

See Civil Peoceduee Code (1908), Sem 
n, s. 1 . . I. L. R. 32 AIL 657 

See Stajvip Act (II op 1899), s 62 (1) (5). 

I. D. R. 32 All. 196 

construction of— 

See Pee-emption I. D. R. 34 Bom. 567 

AYAUTUKA STRIDHAN. 

See Hindu Law . I. L, R. 87 Cale. 863 

AYYA. 

See Regulation II of 1827, s. 21. 

I.L. R. 34 Bom. 455 


B 

BAIL. 

grounds of— 

See Bail . . I. L. R. 37 Calc. 412 

1. High Court, jurisdiction of, 

to grant bail ^ — Grounds of bail — Sufficient 
cause for further inquiry into guilt of accused 
— Undue delay — Taking cognizance — Application 
of special procedure to the case — Power of the 
Lieutenant-Governor — Criminal Procedure Code (Act 
V of 1898), ss. 190, 497, 498 — Criminal Law Amend- 
ment Act {XIV of 1908), ss 2, 12, 14 {!). The power 
of the High Court to grant bail “ in any 
case ’’ under s. 498 of the Criminal Procedure 
Code is not affected by Act XIV of 1908, but the 
Court ought, in the exercise of its discretion, to 
take into consideration the limitation imposed by 
s. 12 of the latter. The High Court refused bail 
where it appeared from the record and the Magis- 
trate’s explanation that there was cause for further 
inquiry into the case against the petitioner, and 
that there had been till then no undue delay in the 
proceedings. Where a pohee report of a dacoity 
was submitted to the Sub-Divisional Officer 
of Diamond Harbour on the 24th April 1909, the 
date of the dacoity, and the case was subsequently 
withdrawn by the District Magistrate to his own 
file, and on the 20th January 1910, an order was 
made by the Lieutenant-Governor in terms of 
s. 2 of Act XIV of 1908 applying the provisions of 
Part I to the case : — Held, that the latter Magistrate 
had taken cognizance, and that the Lieutenant- 
Governor had power to make the order. Empeboe 
V . SouEiNDBA Mohan Chuckeebutty (1910) 

I. L. R. 37 Calc. 412 

2. Power of Sessions Judge 

to grant bail — Cases to which special 
procedure has been applied — Criminal Procedure 
Code {Act V of 1898), ss 497, 498 — Criminal 
Law Amendment Act {XIV of 1908), ss 12, 
14 (1). The power of the Sessions Judge 
to grant bail under s. 498 of the Criminal Procedure 
Code IS, in cases to which the provisions of Part 
1 of Act XIV of 1908 have been applied by s. 2.. 
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IBAXL— -cojicZc?. 

thereof, abrogated by s 14 of that Act. Emperor 
V. Lalit Kumar Ch atterjee (1910) 

I. L. E. 37 Calc. 489 

BAISTDHUS. 

See Hindu Law — Succession. 

I. L. E. 32 All. 640 

EANKEE. 

Payment to with instruc- 
tions as to disposal, effect of. When A paid money 
into a bank with instructions to pay over the same 
to B who had no account with the bank and the 
■bank wrote to B stating that they had received the 
money and held the same in suspense account pend- 
ing instructions from B : Held— Per Munro, J . — 
That the bank became the debtor of B in respect 
of such money. Per Abdur Bahim, J . — 
That the relationship between the bank and B was 
not that of debtors and creditor and that the bank 
held the money in a fiduciary capacity as bailee 
or agent. Official Assignee of Madras v Smith, 
I L, P 32 Mad 68, dissented from. Official 
Assignee of Madras v Rajam Aiyar (1909) 

I. L. E. 83 Mad. 299 

BEISTAMIBAE. 

See Execution of Decree. 

14 C. W. N. 774 

BEISTGAL ACTS. 

1859— XI, s. 83. 

See Sale for Arrears of Revenue. 

1868 ---VII, ss. 8, 11. 

Bee Sale for Arrears of Revenue. 

— ' 1870— VI. 

See Village Chauridari Act. 

^S'ee Chaukidari Chakran Lands. 

1875— V. 

Bee Bengal Survey Act. 

1876— VIII. 

See Estates Partition Act. 

1884— III. 

Bengal Municipal Act. 

1885—1. 

Bee Bengal Perries Act. 

III. 

See Bengal Local Self-Government 
Act. 

1894— IV. 

See Bengal Municipal (Amendment) 
Act. 

1895—1. 

Bee Public Demands Recovery Act. 


BEIQ-GAIi ACTS— cow7d. 

1898—111. 

Bee Calcutta Municipal Act. 

BEIiTGAL FERRIES ACT (BEUG. I OF 
1885). 

ss. 6, 16, 28. 

Bee Perry , I. D. R. 37 Calc 543 

BENGAL LOCAL SELF-GOVERN- 
MENT ACT (BENG. Ill OF 1885), 

s. 140. 

See Encroachment. 

I. L. B. 37 Calc. 671 

BENGAL MUNICIPAL ACT (BENG. 
Ill OF 1884). 

s. 259. 

See Cremation 14 C. W. N. 1057 
ss. 6, cl. (3), 85. 

See Assessment, exemption from. 

I. L. R. 37 Calc. 697 

ss. 46, 112, 113, 114, and 351A— 

Appointment of a paid Assessor at a meeting 
of the Commissioners within six months from the 
date of a lost amendment at a previous meeting, 
effect of — Assessment by such an officer, confirmed 
by the Appeal Committee, whether impeachable — 
Buie 33 of the Model Rules under s. 351 A of the Act. 
The question of appointing a paid assessor under 
s. 46 of the Bengal Mumcipal Act (Beng. Ill of 
1884) was raised at a meeting of Municipal Com- 
missioners, as an amendment to a substantive 
motion ; the amendment Was lost ; but the same 
question was again raised as a substantive pro- 
position within six months from the date of the first 
meeting; the proposal being earned, an assessor 
was appointed who revised the assessment of the 
plaintiff The plaintifi applied for a revie*w under 
s. 113, but the assessment was confirmed under 
s. 114' of the Act : — Held, that the appointment 
of the paid assessor was not ultra vires, inasmuch 
as the subject of the appointment of an assessor 
had not been finally disposed of at the first meeting, 
and therefore its re" consideration was permissible ; 
and that, whether the assessor was or was not 
legally quahfied to make any assessment, the vah- 
dity of such an assessment when once confirmed by 
the Appeal Committee under s. 114 of the Act, 
could not be impeached. Chairman of Chitta- 
gong Municipality v. Jogesh Chandra Rai 
(1909) . . * . I. L. R. 37 Calc. 44 

S.116. 

See Assessment I. L. R, 87 Calc, 374 

s. 260A. Where a Mumoipality 

granted, under s. 260A of Bengal Mumcipal Act, a 
license which created in favour of the defendant 
No. 2 an exclusive right to employment as a crema- 
tion priest and to sell fuel in the burning ground. 
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BENGAL MUNICIPAL ACT (BENG. 
Ill OP 1884)— conc^. 

s/2eOA—concid. 

Eeld^ that the action of the Mnnicipahty was 
ultra vires. S. 260 of the Bengal Municipal Act 
was never intended to he so applied as to enable 
the Municipal Commissioners to create an exclusive 
right in favour of any person to sell fuels for burning 
dead bodies. Gotje Moni Debi v Chaiemak of 
Panihati Municipality (1910) 14 C. W. N. 1057 

BENGAL MUNICIPAL (AMENDMENT) 
ACT (IV OP 1894). 

s. 36. 

See Assessment, exemption peom. 

I. L. R. 37 Cale. 697 

BENGAL, N.-W. P. AND ASSAM CIVIL 
COURTS ACT (XII OP 1887). 

s. 21— Aci No. VII of 1870 {Court 

Fees Act), s. 11 — Valuation of suit — Appeal — 
Jurisdiction. So long as there has been no order 
accepted by the plaintiff to make good a deficiency 
in court fees, the origmal value assigned by the 
plaintiff must be taken as the value of the suit for 
the purpose of regulating the jurisdiction of the 
Appellate Court ; but when there has been such an 
order made and accepted by the plaintiff, from 
that moment the value of the suit must be taken 
as being in accordance with the fee actually paid 
by the plaintiff I^'jatulla Bhuyan v. Chandra 
Mohan Bamr^ee, I. L. R. 84 Calc. 954, followed. 
Madho Das v. Ramp Fatah, I. L. R. 16 All. 286, 
distinguished. Goswami Sei Raman Lalji Maha- 
EAJ V. Bohea Deseaj (1910) 

I. L. R. 32 All. 222 

BENGAL SURVEY ACT (BENG. V OP 
1875). 

s. 41. 

See Dispute conceening land. 

I.L. R. 37 Cac.331 

BENGAL TENANCY ACT (VIII OP 
1885). 

s. 5 (2). 

See Pastuee lands . 14 C. W. N. 372 

ss. 15, 16 — Joint landlords, one 

of whom failed to comply with the requirements 
of s. 15 — E-ffect — Civil Procedure Code {Act V 
of 1908), s. 115 — Charter Act {24 dh 25 VicL, 
Chap. 104), s. 15. S. 16 of the Bengal Tenancy 
Act was not intended to defeat in its entirety a 
suit brought by one of several landlords who is 
not in default in respect of the requhements of 
s. 15, merely by reason of the failure of his co- 
sharers to comply with those requirements. Where 
a co-sharer of the plaintiff landlord not having 
complied with the requirements of s. 15 of the 
Bengal Tenancy Act, the plaintiff brought a suit 
against the tenants for the entire rent making the 
defaulting co-sharers pro formd defendants : 


BENGAL TENANCY ACT (VIII OP 
1886) — contd. 

ss, 15, 16 — concJd. 

Held, that the plaintiff was not entitled to get a 
decree m respect of the entire rent payable jomtly 
to himself and his co -sharer but a decree should 
be made in favour of the plaintiff in respect of the 
share of rent payable to himself, and if his co-sharer 
does not comply with the requirements of s 15 
before the decree is made, the claim in respect of 
the share of rent payable to the co-sharer should be 
dismissed, ^^diere the lower Court dismissed 
the plaintiff’s suit for rent in its entirety on the 
ground that his co-sharer not having complied 
with the requirements of s. 15 of the Bengal Tenancy 
Act, the whole suit must fail : Held, that the 
High Court could interfere in such a case under s. 
115^, Civd Procedure Code, 1908, and under s. 15 
of the Charter Act. Taeini Chaean Baneejee v. 
Chandea Kttmae Dey (1910) 14 C. W. N. 788 

1. s. 20. — Presumption. The 

presumption under s. 20 does not arise in a smt 
for rent which is not a proceeding under the 
Bengal Tenancy Act. Pramada Nath Roy v. 
Ramani Kanta Roy, I L. R. 85 Calc. 331 * s. c. 
12 0. W. N. 249, referred to. Mullick Ceand- 
Das V. Satis Chandea Das (1909) 

14 0. VT. N. 335 

2. The presumption 

under s 20, cl 7 of the Bengal Tenancy Act that a 
raiyat has continuoiislj? held the land as such for 
12 years, aiises only in proceedings under the Bengal 
Tenancy Act, but a suit for rent is not a proceeding 
under that Act. Pramada Nath v. Ramani Kanta, 
I. L R. 85 Calc 881 ; 5 c. 12 C W. N 249 : 7 
G. L. tl. 189 ; Mullvh Chand v. Satis Chandra, 
11 G. L. J. 56, relied on. Jahandae Baksh 
Mullik d Ram Lal Hazea (1910) 

14 C. W. N. 470^ 

ss. 22, el. (2), 159, 160 cl. (g). 

See Landloed and Tenant. 

I. L. R. 37 Calc. 709 

s. 23. 

See Landloed and Tenant. 

I. L. R. 37 Cale. 815 

s. 29. 

See Landloed and Tenant — Enhance- 
ment OF bent I. L. R. 37 Calc. 610 

S. 29 of the Bengal 

Tenancy Act controls merely el (a) and not cl. (6). 
Bepin Behari Mondol v. Krishna Dhone Cfhose, I. L. 
R. 82 Calc. 895, i s.c 9 G. W. N. 265 referred to. 
If therefore rent has been enhanced by more 
than two annas in the rupee, the mere fact of 
payment at the enhanced rate for three years does 
not entitle the landlord to realise at that rate. 
MtjTXXTK Chand Dass v. Satish Chandea Dass 
(1909) . . . . 14 C. W. N, 335 

ss. 29, 30, 32, 39. 

See Landloed and Tenant 

L L. R. 37 Cale. 742 
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JBEK’G-AL TElJTAIfl-CY ACT (VIII OE 
1885) — contd. 

ss. 43, 108. 

See Lanblord and Tenant. 

I. Ii. JR. 37 Calc. 449 

s. 65 

See Decree fob Rent. 

14 C. W. 352 

See PuTNi Tenure 

I. L. R. 37 Calc. 747 

- Tenure sold for rent, 

again sold for previous arrears — First charge — 
Notice — Application hy purchaser to set aside sale 
.on the giound that 'judgment-debtor had no saleable 
interest — Civil Procedure Code (Act V of 1908), 
Older XXI, rule 91 — .Limitation — Limitation Act 
{IX of 1908), Sch I, Arts. 166, 181. After a tenure 
has been sold in execution of a decree for arrears 
of rent, the decree-holder cannot again put up a 
portion of the tenure to sale in execution of a decree 
for previously accrued arrears of rent, on the 
ground that such rent constituted a fii‘st charge 
on the tenure. When therefore it did not appear 
that the tenure was sold at the first sale subject 
to a charge for previously accrued arrears of rent : 
Held, that a subsequent sale in execution of a decree 
for such rents passed no title, and the sale was 
liable to be set aside on the ground that the judg- 
ment-debtor had no saleable interest. The second 
sale took place when the first sale had been set 
aside ; but in consequence of an appeal the sale 
was ultimately confirmed : Held, that the right 
of the purchaser at the second sale to apply for 
setting aside the sale did not accrue till the first 
sale was confirmed and limitation therefore ran 
under Art 181 of Sch. I of the Limitation Act, 1908, 
from such date and not from the date of sale. 
Gopal Saran Narain Singh v Sheikh Md 
Ahsan (1910) . . . 14 C. W. E", 1096 

s. 85 --Registered mohurari under- 

raiyati lease — Under-raiyats dispossessed by st) angers 
— Suit to recover possession — Proof of title, if neces- 
sary Where certain persons in whose favour an , 
occupancy raiyat had executed a registered molca- 
rari pattah were in possession of the holding as 
tenants of the occupancy-raiyat when they were 
dispossessed by the defendants who had no title 
to the land : Held, that, assuming that the perma- 
nent moTcurari under raiyati lease was void under 
s 85 of the Bengal Tenancy Act, it was open to 
them to prove their tenancy aliunde. Lola Surahh 
Narain v. Catherine Sophia, 1 C. W- N. 248 , Fazel 
Sheikh V. Keramuddi Sheikh, 6 G. W. N. 916, 
followed. That their smt to recover possession of 
the holding from the defendants who were tres- 
passers should succeed upon proof of their bare 
possession when dispossessed. Premraj v. Narayan, 
I. L. M. 6 Bom. 215, followed. Banka Behaet 
'Christian v. Raj Chandra Pal (1909) 

14 C. W. K. 141 

s. 86 — Sale of part of a holding, 

if an incumbrance. An incumbrance must imply 


BENGAD TBNANCY ACT (VIII OP 
1885) — contd. 

s. 86 — concld. 

a hmitation of the rights of the tenant and not a 
total extinction of them. A sale of a portion of a 
non-transferable occupancy holding is not an 
incumbrance within the meaning of s. 86, siib-ss, 
(6) and (7) of the Bengal Tenancy Act. Jogeshwar 
Alazumdar v. Abed Mahomed, 3 C. W. N. 13, 
distinguished. Tamizuddin Khan v. Khoda 
Nawaz Khan (1909) . . 14 C. W, N. 229 

s. 91 — Application for requiring attend- 
ance of tenants at measurement of holdings by land- 
lord — One application against several tenants if 
competent S. 91 of the Bengal Tenancy Act does 
not comtemplate that there should be separate 
applications under that section by the landlord 
against each tenant. An application by the land- 
lord with reference to the several tenants having 
holdings in the land which the zemindar desires to 
measure, is competent under the section. Haji 
Shah Momtaz Hossain v Raghu N-indan Sahu 
(1909) . . . . 14 C. W. 231 

s. 102 — Bengal Tenancy Act {VIII 

of 1885), s. 102, as amended by Act III of 1898, 
s. 102, els. (a), (c), (^), s. 106 — Trespasser in posses* 
Sion of holding — Name erroneously recorded — Suit 
to\declare him trespasser under s. 106 — Amerudinq 
of entry The terms ‘ ‘ occupier ’ ’ and ‘ ‘ occupant ” 
in els (a) and (c), s. 102, were presumably added 
to cover the case indicated in clause (^) added at the 
same time. A purchaser of a non-transferable 
occupancy holding, being a trespasser, is not en- 
titled to have his name enteied in the record-of-rights 
under els. (a) or (c) of s. 102 of the Bengal Tenancy 
Act vWhere such a person’s name was recorded : 
IfeM!,'^that the Revenue Officer proceeding under 
s. 106 acted properly in adding a note to the effect 
that he was a trespasser Umedulla Sardae v. 
Ram Chandra Bhadtjri (1910) 

14 C. W NT. 812 

s. lOSB — Res ')ud%cata — Civil Pro- 
cedure Code {Act V of 1908), s 12. A record-of- 
rights was jirepared and finally published on the 3 1st 
December 1898. In a smt for rent which sub- 
sequently fell due, rent was claimed at the rate 
stated in the khatian , the Court did not allow 
the plaintiff rent at the rate claimed but at the rate 
admitted by the defendant. In a second suit for 
rent for a period subsequent to that for which the 
first suit was brought, plaintiff claimed rent again 
at the rate mentioned in the khatian : Held, that 
inasmuch as the khatian was not considered in the 
earlier suit, the presumption under s. 103B of the 
Bengal Tenancy Act in its favour continued, and 
the Com’t should consider the same as evidence 
in the case. Saeifunnessa Chowdhurani v. 
Sasadhab Moulik (1909) . 14 C. W. ]N. 364 

— s. 105 — Bengal Tenancy Act {VIII 

of 1885) (before amendment by Act I, B. 0. of 1907 
or Act I, FJ. B. efi A. C. of 1908), ss. 105, 106, l09--> 
Smt to declare entry in record-of-rights erroneous, 
after decision under s. 105, if Ues—Suit under s. 106, 
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^BISTGAD TENA3SrCY ACT (VIII OF 

1885) — contd 

s. 105 — conoid* 

not exclusive remedy — Question of correctness if 
should he raised under s. 106 — Erroneous 'practice 
‘>of Revenue Officers A proceeding under s. 105 o£ the 
Bengal Tenancy Act before amendment by Act I, 
B. C of 1907 or Act I, E. B & A. C. of 1908, if 
properly conducted, should have dealt exclusively 
with the question of fair and equitable rent, the 
-correctness of the entries in the record-of-nghts 
as finally published being assumed for the purpose 
of such a proceeding. Questions as to the correct- 
ness of the entries could not therefore properly 
form the subject of an enquiry under s 105- 8ham- 
hhu Chandra v. Purna Chakra, 1. L. R 35 Calc 
176. s, c. 12 C W. N. 176, followed. Pirthichand Lai 
V. Basarat All, 1. L* R 37 Calc 30 s.c 10 
G. L J. 543 ; 13 G W. 17. 1149, referred to. 
S 109 of the Act clearly indicated that s 106 did 
not provide an exclusive remedy against erroneous 
‘entries in the record-of-rights. Jogendra Nath v. 
Krishna Pramada, I. L R. 35 Gale 1013 . s c. 12 
G. W. N 1032, dissented from. A decision in a 
proceeding xmder s. 105 in which no question as 
to the coiTeciness of the entries was raised would 
therefore be no bar to a civil suit questioning the 
correctness of the entries in the record-of-nghts. 
Pandas Dowaei Das v. Ananda Kishun Chakra - 
IBUTTY (1910) . . . 14 C. W. isr. 897 

- — s, 100*— 

1. — Bengal Tenancy Act 

{VIII of 1885), ss. 50, 106 — Record-of-nghts, 
erroneous entry in — 8uit not instituted under 
s. 106 if debars suit in Civil Court — Occupancy 
raiyats holding at fixed rates — Proof of payment of 
rent at same rate for more than 20 years — Absence 
off rebutting evidence — Presumption under s. 50, if 
arises — Status proved apart from presumption. 
The failure of a person to institute a suit under s. 
106, Bengal Tenancy Act, for the purpose of correct- 
ing an entry in a record-of-rights does not debar 
him from bringmg a regular suit to establish his 
rights. If no case has been brought and decided 
under that section, the entry in the record-of-nghts 
at most is presumed to be correct, but the presump- 
tion is rebuttable and the entry does not amount 
to a hnal adjudication of the rights of the parties. 
Jogendra Nath v. Krishna Pramada, I. L. R. 35 
•Calc. 1013 : s. c. 12 C. W N. 1032, dissented from. 
Ramgulam v. Bishnu, 11 C. W N. 48 ; Troylohhya 
Nath V. Macleod, I. L. R 28 Calc. 28, approved. 
The plaintifis who had been entered in the record- 
of-rights as tenure-holders under the defendants 
without fixity of rent, brought this suit to have it 
declared that they were occupancy-raiyats holding 
at fixed rates and proved that they were holdmg 
the jamas at the same rents for periods of 27, 
60 and 57 years respectively, and no evidence was 
given by the defendants that any different rent 
had ever been realised ; Held, that upon this a 
Court would be justified in holdmg that the plaint- 
ifis Were occupancy-raiyats holding at rents fixed 


BENaAli TENAITCY ACT <VIII OF 

1886) — concld. 

s. 106 — concld. 

in perpetuity, apart from any presumption under 
s. 50, Bengal Tenancy Act. Quaere • l^Hiether 
in such a suit this presumption can arise. Sarat 
Chandra v. Shy am Chand, 10 G W N, 930, Taran 
Krishna v. Robert Watson S Co , 10 C. W N Ixxiii, 
referred to. Gulab Misseb v Kumar Kalanand 
SiNOH (1910) . . . 14 C, W. E*. 884 

2. - . S 109 of the Ben - 

gal Tenancy Act clearly indicates that s. 106 does 
not provide an exclusive remedy against erroneous 
entries in the record-of-rights. Jogendro Nath 
V. Krishna Pramada, I. L. R. 35 Calc. 1013 : 12 
C. W. N. 1032, dissented from. Pandav Dowabi 
V. Ananda Kissen (1910) . 14 0. W. ’N. 897 

s. 149. 

See Interpleader . 14 C. W. E. 542 

Seh. Ill, Art. 6 — Application 

for execution — Judgment- debtor discovered to have 
been dead on date of application — Application 
for substitution after expiry of period of limitation 
— Limitation. The decree-holder applied for exe- 
cution of a decree for rent on the last day of 
the period of limitation allowed by Art. 6 of Sch. 
Ill of the Limitation Act, and subsequently 

discovered that the judgment-debtor had died 
before the date of the application and, -without 
unreasonable delay, got his legal representative 
substituted in his place and proceeded with the 
execution as against the latter : Held, that the 
proceeding against the legal representative of the 
judgment-debtor was in continuation of the pro- 
ceeding started on the last day of hmitation and 
was not time-barred. Kumar Kalakand Singh 
V. Chandra Kishore Jha (1910) 

14 C. W. E. 971 

BEEGAIi TEEAECY ACT (VIII OF 
1886) AS AMBEDED BY BBEG. 
ACTS III OF 1898 AED I OF 1903. 

ss. 50, 105, 115. 

See Landlord and Tenant. 

I. L.B. 37 Calc. 30 

BEQUEST. 

for establishment of an idol. 

See Hindu Law — ^Will. 

I. L. B. 37 Calc. 128 

BIGAMY. 

See Penal Code, s. 494. 

I. D. B. 33 Mad. 371 

Person aggrieved Penal Code 

(Act XLV of 1860), s. 49 — Criminal Procedure 
Code, s. 198 — Procedure — Commitment. In a case 
of bigamy, the person aggrieved is either the first 
husband or the second husband and not the 
father. Where a complaint was preferred by the 
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BIGAMY—cottc^c?. 

father of the first husband, which resulted in a 
commitment on a charge under s. 498 of the Indian 
Penal Code : Beld^ that the commitment was bad. 
Empeeoe V Lala. (1909) . I. L. 32 All. 78 

BILIi OP XiABIlSra 

pledgee of— 

^ee Sale oe Goods Act (56 and 57 Vic., 
c. 71), ss 45 AND 47 

I. L. B. 34 Bom. 640 

BOAT. 

See Opium, illegal possession op. 

I. L. B. 87 Calc. 24 

BOMBAY ACTS. 

1852— XI. 

See Bombay Titles to Rent-free 
Estates Act. 

1869— XIV. 

See Bombay Civil Courts Act. 

1874— III. 

See Bombay Hereditary Offices Act. 


BOMBAY ABKARI ACT (BOM. V OP 
1878) — ccncld. 

— _ ss. 43 (6), 47 — conc^d* 

however, acquitted them of the offences and con- 
victed them of illegal possession of cocaine, under 
s. 47 of the Act. Against this order of acquittal, 
the Public Prosecutor appealed to the High Court : 
Held, that the Magistrate was right in declming 
to convict the accused under s. 43 (5) of the Bombay 
Abkari Act, 1878, inasmuch as the accused’s 
ofience consisted not in moving the cocame from 
one place to another, but in the unauthorised 
possession of it at any place in contravention of the 
Act. S. 43, clause (6), seems to contemplate rather 
the case of a person who is in lawful possession of 
cocame at one place, but is by law forbidden to 
remove it either partly or wholly to another place. 
Emperor v. Balvanteao Anantrao (1910) 

I. Ii. R. 34 Bom. 342 

BOMBAY CIVIL COURTS ACT (BOM. 
XIV OP 1869). 

s. 24. 

See Restitution of Conjugal Rights. 

I. L. B. 34 Bom. 236 


1876— X. 

See Revenue Jurisdiction Act, Bombay. 

1878— V. 

See Bombay Abkari Act. 

1879-V. 

See Bombay Land Revenue Code. 

XVII. 

See Dekkhan Agriculturists’ Relief 
Act, 1879 

1881— XXIII. 

See Dekkhan Agriculturists’ Relief 
Act, 1881. 

1888-III. 

Sm Bombay Municipal Act, 1888 
See City of Bombay Municipal Act. 

VI. 

See Gujarat Talukdars Act. 

BOMBAY ABKARI ACT (BOM. V OP 
1878). 

— ss. 43 (6), 47 — Gocmne — Illegal 

possession — Removal — Transportation of cocaine. 
Accused Ho 1, who was illegally in possession of 
cocaine, brought it from his room and gave it to 
accused Ho- 2 who stood opposite his house. The 
latter carried it to some distance and delivered 
to a purdeshi‘ The two accused were, under these 
circumstances, charged with transporting cocaine, 
an offence punishable under s. 43 (&) of the 
Bombay Abkari Act, 1878. The Magistrate, 


Part V. — Jtiris diction — Suit cogni- 
zable and heard by the First Class Subordinate 
Judge — Application to the Court of the District Judge 
for transfer — Transfer of the application to the 
Assistant Judge — Order of the Assistant Judge for 
transfei of the suit to the District Court — Civil Fro- 
ceduie Code {Act V of 1908)^ s. 24. The plaintiff 
filed a suit in the Court of the first class Subordi- 
nate Judge claiming 1118,797. The suit was heard 
by that Judge for some days and then the defend- 
ant filed an application m the Court of the Dstrict 
Judge for transfer of the suit to another Court. 
The District Judge transferred the application to 
the Assistant Judge for disposal. The Assistant 
Judge heard the application and ordered that the* 
suit be transferred to the District Court for trial. 
The plamtifi having objected that the order of the 
Assistant Judge was without jurisdiction : Held, 
setting aside the order, that under the provisions 
of the Bombay Civil Courts Act {XIV of 1869), 
Part V, the hmit of the Assistant Judge’s jurisdic- 
tion for the purpose of hearing suits is R 10,000 and. 
that in case of suits and applications when the 
value of the subject-matter does not exceed R 5,000, 
an appeal m appealable cases lies to the District 
Judge. The Assistant Judge is, therefore, not a 
Judge of co-ordinate jurisdiction to the District 
Judge. He is, therefore, not a Judge of the District 
Court and the order complamed of Was not mad© 
by the District Court which alone had jurisdiction. 
S. 24 of the Civil Procedure Code (Act V of 
1908) empowers the District Court to withdraw 
any suit and try and dispose of it. The suit with- 
drawn being for a sum exceedmg the jurisdiction 
of the Assistant Judge, he could not try and dispose 
of it. He was, therefore, not a Judge of the 
District Court as contemplated by the section 
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BOMBAY CIVIL COtIBTS ACT (BOM. 
XIV OF 1869) — concld. 

s. 24 — concld, 

which must be a Court of unlimited pecuniary juris- 
diction. Haji Umab Abdul Rahiman V Gustadji 
Munohebji (1910) . 4 I. L. B. 34 Bom. 411 

BOIVTBAY HEREDITARY OFFICES 
ACT (BOM. Ill OF 1874). 

. — ss. 25, 36 — Death of registered 

Vatandar — Representation — Eldest son or other near- 
est heir of the deceased — Suit for declaration — 
Jurisdiction S. 25 of the Hereditary Offices Act 
'(Bom. Act III of 1874) imposes the duty upon the 
Collector of determining the custom of a Vatan 
and what person shall be recognized as representa- 
tive Vatandar. A suit for a declaration that the 
plaintifi IS the nearest heir of a deceased representa- 
tive Vatandar is maintainable under s 36 of the Act 
notwithstanding that it is manifest that the decla- 
ration is sought for the purpose of estabhshing a 
fact which would enable the plaintiff to have his 
name entered in the Vatan Register. Rahimkhaist 
V. Dadamiya (1909) . I. L. R. 34 Bom. 101 

BOMBAY LAND REVENUE CODE 
(BOM. ACT V OF 1879). 

ss. 3 (11), 217 — Survey settlement 

^introduced into Inam village — Inamdar^s name 
^entered as Khatedar — Permanent tenant of the 
Inamdar before the settlement — InamdaPs right 
do enhance rent S. 217 of the Bombay 
Land Revenue Code (Bom Act V of 1879) is not 
restricted in its application to registered occupants 
only; it invests “the holders of all lands 
in ahenated villages with the same rights and im- 
poses upon them the same responsibihties in respect 
of the lands m their occupation that occupants 
in unalienated villages have. The term ‘ ‘ holder ’ ’ 
asjdefined in clause 11, s. 3 of the Land Revenue 
Code, is wide enough to include even a tenant 
who has entered into possession under an occu- 
pant. Nanabhai Bajibhai V. The Collector op 
Kaira (1910) . . I. L. R. 34 Bom. 686 

s. 48 — Government — Assessment on 

land — Land appropriated for agricultural pur- 
poses — Special user of land by stacking thereon 
timber in fair season — Gonstruction of statute 
The plaintiff, who was the occupant of land used 
for agricultural purposes, paid to Government 
the assessment chargeable on ‘ ‘ land appropriated ” 
lor those purposes under cl (a) of s. 48 of the 
Bombay Land Revenue Code, 1879. During the 
seasons when the land was not used for agricultural 
purposes, the plaintiff had let it out for stackmg 
timber and derived »Jprofit from this special user 
of the land Government levied an additional 
assessment on thejland on account of that special 
user, purporting to do so under s. 48, cl. 
(b) of the Code Held^ that the lands could not 
be charged with any additional assessment in 
respect of the special user under s. 48, cl. 
‘,(6), of the^’Code ; for the expression ‘ ‘ appropriated 


BOMBAY LAND REVENUE CODE 
(BOM. ACT V OF lQ19)-^concld, 

s. 48 — condd. 

for any purpose ’ ’ in the clause means set apart 
for that purpose to the exclusion of all other uses. 
The Bombay Land Revenue Code (Bombay Act V 
of 1879) IS a taxing enactment anti must be con- 
' strued strictly in favour of the subject. Secretary 
OF State v Laldas (19()9) 

I. L. R. 34 Bom. 239 

BOMBAY MUNICIPAL ACT (BOM. Ill 
OF 1888). 

s. 251A. 

See Construction of Statutes. 

I. L. R. 34 Bom. 496 

s. 251A, el. (a) — Building — “ Directly 

over or directly under ’ ^ — Construction, The words 
“directly over or directly under” in s 251 -A, 
clause (a), of the City of Bombay Municipal Act 
(Bom. Act III of 1888), should be understood in 
the restricted sense of immediately over or im- 
mediately under, so that in effect under this sec- 
tion a water-closet may be built so as be verti- 
cally over or under any part of a building pro- 
vided that a bath-room intervenes. Where it 
IS not suggested that a word bears any techmcal 
sense in the context in which it occurs, the construc- 
tion must proceed upon the general rule that 
statutes are presumed to use words in their popular 
sense. Cureimbhoy Ebrahim, Sir, v. The Muni- 
cipal Commissioner for the City of Bombay 
(1909) . . . . I. L. R. 34 Bom. 496 

- s. 305 — Municipal Commissioner — 
Notice, disobedience of — Private streets — Levelling 
and draining of — Liability of owners of several 
premises — Owners of building sites — Buildings con- 
structed by lessees on the sites — Premises, what are — 
Construction of statutes. The owner of a large plot 
of land sub-divided it into a number of building 
sites, which he arranged on either side of a private 
street which was projected to run through the plot 
Those building sites were let to lessees (of whom the 
applicant was one) for a period of thirty years ; 
at the end of the period the lessee was to remove 
the building put up by him unless the lessor pur- 
chased it. Under the terms of the lease, the lessee 
was to contribute rateably to the expenses of 
making, repairing, etc , all ways, roads, etc The 
apphcant was one of those lessees He bmlt a 
house upon one of those sites, and let it to tenants 
from whom he received rent The Municipal Com- 
missioner of Bombay issued a notice to the appli- 
cant, under s 305 of the City of Bombay Municipal 
Act (Bombay Act III of 1888), calling upon him to 
level, metal, drain and hght the pubhc street in 
front of his building. The applicant failed to 
comply with the notice, for which he was prosecuted 
under s 471 of the City of Bombay Municipal Act, 
1888 He contended that he was not the owner 
of the premises within the meaning of s, 305 of the 
Act, The Magistrate ovetruled the contention 

O 
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BOMBAY MBNICIBAL ACT {BOM. Ill 

•OT lSSS)—contd. 


s. 305 — condd> 


and convicted Eim BeU, that the mere oiroer 
of the land who had let it out under a budding 
scheme for building purposes Was not the owner 
of the property, because the property contemplated 
bv s. 305 necessarily embraced bnildmgs, whether 
erected or to be erected ; and the Legidature 
regarded him as the owner of the premises who had 
the right to receive rent m respect of that property 
The word “ premises ’’ 

of Bombay Municipal Act (Bombay Act III of 1888) 
must be presumed to have been used by the Legis- 
lature in its legal sense, as referring to the particular 
kind of property which forms the subject-matter 
of the ffloup of immediately preceding sections 
of the Act. That group (ss. 302—307) has reference 
to streets made for the use of buddings or budding- 
sites. The dominant idea running through the 
ss 302 — 304 IS that of buddings either erected 
or projected That is the kmd of property dealt 
wth in what has gone before s 305; and therefore 
that IS, its “ prcemissa.” It is a primary rule of 
interpretation that a word having a popular 
meaning ought to be construed m that sense. One 
exception to that rule is that, unless there is some- 
thine to the contrary in the context, words of 
knoTO legal import are to be considered as having 
been used m their technical sense, wtee the law 
has attached that sense to them. Empebob v. 
Ramohandea Bhaskab Mahtei (1910) 

I. L. K, 34 Bom. 593 


BOMBAY MUNICIPAL ACT (BOM. Ill 

OB’ 1888) — condd. 

__ g, 390 Factor'll — Municipal Com- 


g^ 377 Municipal Commissioner — 

NealecUd premises---NoUce to remove mizsance-^ 
Magistrate's discretion. The 
with a notice of requisition under s. 377 of the City 
of Bombay Municipal Act, 1888, lequmng him to 
remove filth, rubbish, heaps of ctUchera a.nd stable 
refuse from a large piece of vacant land belonging 

to him. He faded to comply with the reqmsitaon, 
and a prosecution was instituted against him. 
The Magistrate viewed the piemises ; and haying so 
viewed 1;hem, but Tvithout hearing any eindence, 
acquitted the accused, as the premises did no^ 
appear to him to be in a filthy condition 
that the premises having appeared to the Com- 
missioner in a filthy condition, the notice was 
validly issued under s. 377 of the City of Bombay 
Municipal Act, 1888 ; and that there having been 
a non-compliance with the notice, the offence 
was complete. Held, further, that the Magistrate 
was wrong in acquitting the accused on the sole 
around that the premises did not appear to him 
■U> be in such a condition as to 3 nstify the issue 
of a notice under s. 377. S. 377 nf the City of 
Bombay Municipal Act, 1888, enacts that the 
only condition precedent to the valid issue of a 
requisition is that it shall appear, not to the 
Magistrate, but to the Commissioner, that the pre- 
mises are m the condition specified m the section. 
Empebob V . Baja Bahapub 
( 1910 ) . . . I* L. R. 34 Bom. 346 


permission of— Unauthorised factory. 

The accused obtained the Municipal Commissioner s 
permission [s. 390 il) of the City of Bombay 
Municipal Act, 1888], to establish a hand-loom 
factory worked by an oil «igme : but by means 
of this oil engine he also established a noui mill 
without any permission. The accused was, 
therefore, charged with the offence under s. 390 (J> 
nf the Act Held, that the accused w^as guilty ot 
a technical oflence under s 390 (7) of the Oity ot 
Bombay Municipal Act, 1888 • for although the 
accused had leave to establish the hand-loom 
factory, he had no leave to establish the nour-mui 
factory, which was not the less another and a 
separate factory because it happened to be worked 
bv the same power which it was proposed to employ 
lu the permitted factory. .Empebob v- Mmji 
Damopabdas (1909) . I. B. B. 34 Bom. 344 

s. 394 — Indian Railways Act {IX 
of 1890), s. 7— Use hy Railway Company of its 
premises for storing timher— License pom the 
Municipal Commissioner for the use not nexessary. 
The Ao-ent of the Great Indian Peninsula Railway 
Company having been charged in the Pr^idency 
Magistrate’s Court at the instance of the Bombay 

Municipality under s vm 1888V 

Bombay Municipal Act (Bom. Act VIII of 1888V 

with having used the Company’s 
ing timber without a license granted by the Muni- 
ciual Commissioner, the Pi-esidenoy Magistrate 
recorded evidence and referred the following 
question under s. 432 of the Oiminal Procedure 
Code (Act V of 1898) “ Do the statutop' powers 

viven to the Railway Company (s. 7 of the Indian 
Railways Act IX ot 1890) preclude the necessity 
of obtaining a license fro in the Municipal Commis- 
sioner, to use premises in such a manner as is 
necessary for the convenient 
repairing and using the Railway ? HM, that 
no such license was necessary S. 7 (1) of the Indian 

Railways Act (IX of 1890) authonzes the Bailway 
Administration to do all acts necessary for the 
convenient making, maintaining, altering, repainng 
and using the Railway notvuthstanding anything 
in any other enactment for the time being m 
force. The stonng of timber was necessary for 
the convement making, etc,, of the Railway hne. 
Under s. 7, sub-s 2 of the Indian Railways 
Act (IX of 1890) the Governor General in Council 
and not the Municipal Commissioner has the 
control of the Railway Administration in the ex- 
ercise of its powers under sub-s. 1. Mpniotal 
COM1MISSI02TEB OE BoMB-IY V GbEAT InPIAN PEK- 
IKSUI.A Railway Company (^908) 


■RmWBAY MUNICIPAL ACT (BOM, IM 
^ OP 1888 AS AMENDED BY BOM. V 
OE 1005). 

__S3. 33 and 34 — Specific BeMf Act 

I of 1877), s, 45 — General Pnnciple ‘tinaerlyin^ 
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BOMBAY MtJKICIPAIi ACT {BOM. Ill 
OP 1888 AS AMEDS'DED BY BOM. Y 
OP 1905) — concld. 

ss. 83 and 34 — concld, 

interference hy High Court — Municipal election 
petition — Jurisdiction and discretion of^ Chief 
J udge of Small Causes Court, A Municipal election 
petition having been lodged with the Chief Judge 
of the Small Causes Court, the latter unseated 
two of the successful candidates and found cause 
of objection against the <.andidate in whose favour 
were recorded “ the next highest number of valid 
votes after those returned as elected ’ ’ He 
declined to inquire further into the claims of any 
other candidate or to declare any other candidate 
elected, as, on his interpretation of s 33 (2) of the 
Bombay Municipal Act (Bom. Act III of 1888 as 
amended by Bom Act V of 1905), he vas not 
enabled to do so The tvo highest of the other 
unsuccessful candidates thereupon obtained rules 
against the Chief Judge under s. 45 of the Specific 
Relief Act (I of 1877), to show cause why he should 
not proceed to declare them elected under s. 33 (2) 
above mentioned. Held, that the case fell within 
the general principle referred to in Ex parte 
Milner, (1851) 16 Jur 1037, that where an inferior 
tribunal improperly refused to enter upon a com- 
plaint, a mandamus would issue. S. 33 having 
been held to empower the Chief Judge to set aside 
the election of any number of candidates returned 
as elected, there w'as nothing repugnant in constru- 
ing the section as empowering the Chief Judge to fill 
up any number of vacancies so created from the 
list of unsuccessful candidates subject to the pro- 
visions of the section. It w'as clearly incumbent 
on the Chief Judge to deal with the question of 
filling up both the vacancies He should accord- 
ingly proceed to place the unsuccessful candidates 
in order of valid votes. The two w'ith the highest 
number of valid votes, against whom no cause of 
objection w'as found, should be declared to be 
deemed to be elected If only one qualified, or 
none qualified, proceedings for filling the vacancy 
or vacancies would have to be taken under s 34. 
An application under s. 33 (1) should name the 
persons whose election is objected to. In the 
matter of the Specific Relief Act (I of 1877), 
AKT m the matteis of Saeafally Mamooji and 
Jaffer Jxtstjb (1910) . I. L. R. b4 Bom. 659 

BOMBAY BEGULATIOlSr (V OF 182 7). 

S. XV, cl. 3. — Usufructuaiy mort- 
gage of 1869 — Agreement to pay the debt after fixed 
period — Suit hy moiigagee after the expiration of 
the period for the recoveiy of the debt hy sale of 
mortgaged property A usufructuary mortgage 
executed rn the j^ear 1869 contained the following 
agreement : — “ The amount of Rl,750 is borrowed 
on the said premises. We three of us shall, after 
paying ofi the said amount of debt after fifteen 
years from this day, redeem our premises. Perhaps 
any one of us three might wuthin the period pay oil 
at one time the amount of rupees according to his 
share, you should allow redemption of the premises 


BOMBAY BEGEXiATIOX (V OF 1827)— 

concld. 

— s. XY — concld. 

proportionately after receiving the amount and 
you should pass a receipt for the monies received.” 
In the year 1906 the mortgagee having brought 
a suit for the recovery of the mortgage debt by sale 
of mortgaged property, the first Court allowed 
the claim, but the Appellate Court reversed the 
decree and dismissed the suit on the ground that 
where in the case of a usufructuary mortgage 
the mortgagor agrees to redeem by payment of 
the principal after a stated period, the mortgagee 
has no higher or better right than he has under a 
simple usufructuary mortgage. Held, on second 
appeal by the plaintiffs, that the mortgage in siut 
was governed by clause 3, s XV of Regulation V 
of 1827, and there being nothing in the terms of the 
agreement betw een the parties which either 
expressly or by impb cation indicated that the pro- 
perty should not by means of a suit be applied in 
hqmdation of the debt, the suit would he. The 
decree of the Appellate Court reversed and that of 
the first Court restored. Mahadap v. Joti, I. L M. 
17 Bom. 425 and Bamchandra v. Tnpurdbaiy 
P J. 43, followed Shaih Idras v. Aldul Bahiman, 
1. L. B 16 Bom. 303, Sadashiv v. Vyanhatrao, I. 
L B 20 Bom, 296, and Krishna v. Han, 10 Bom. 
L. B 615, explained. Babasharam v. Putlajibao 
(1909) . . . I. li. R. 34 Bom. 128 

BOMBAY REGXJLATIOX (XYI OF 1827) 
See Vatan . I. L. R. 34 Bbm. 175 

BOMBAY TITLES TO RENT-FREE ES- 
TATES ACT (BOM XI OF 1852). 

Shetsanadi lands — Rules framed 

under Act XI of 1852 {B mhay) — Qoueinment 
continuing the shetsanadi lands to the family of 
the shetsanadi who is discharged hy Government 
xoithoui any fault on his pait — Continuance on 
condition of paying full survey assessment on 
the lands — Subsequent resumption of the lands hy 
Government. On the death in 1865 of the then 
shetsanadi, one B, Government appointed one Y 
as the new shetsanadi , but under the rules framed 
under Bombay Act XI of 1852, Government con- 
tinued the shatsanadi lands to the family of B on 
condition of their paying full survey assessment 
on the lands. The remuneration of Y w'as made 
payable out of the extra assessment recovered 
in 1905. Government resumed the lands and 
handed them over to Y for his services. Held, 
that both the order passed in 1 8G5 and the action 
taken under the rule framed under Bombay Act 
XI of 1852 had in law the effect of converting the 
land fiom a shetsanadi vatan into a rayatwari 
holding and investing the holder of the land with 
the rights of an ordinary occupant, entitled to it, 
so long as he paid the survey assessment. Held, 
also, that the proceedings of 1905 were on the sup- 
position that what w^as done in 1805 on B' s death 
had the effect of continuing the lands in dispute 
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BOMBAYTITIiES TO RENT-FREE ES. 
TATES ACT (BOM. XI OP \Sb^)—conc^d 

as one reserved for sh&tsanadi service ; but that 
was not its effect, and the proceedings in question 
were ultra vires. Yellappa v. Maelingappa 
<1910) . . . I. L. R. 34 Bom. 560 

BRIBE. 

See Peincipal and Agent. 

I. Ii. R. 37 Calc. 81 

BROTHEL. 

order for discontinuance of— 

See High Court, jurisdiction op 

I. L. R. 37 Calc. 287 

BUILDING LEASE. 

' ; Transferability — Building and Best- 

dential Lease — HeritahiUtg — Transfer of Property 
Act {IV of 1882), s, 108 (j). Where there is a 
lease for building and residential purposes, in 
the absence of any intention to the contrary, 
indicated either in the terms of the grant or in 
the nature of the tenancy, the leasehold interest 
is heritable, and the tenancy does not deter- 
mine by the death of the lessee, but vests in his 
legal personal representatives who are entitled 
to give or receive the usual notice to quit. Such 
a tenancy, in the absence of any custom or contract 
to the contrary, is governed by the provisions 
of the Transfer of Property Act, and is consequently 
pizmd facie transferable under s. 108 (;) of that Act. 
Hishorilal Roy Chowchey v. Krishna-Kamini 
Ohowdhrani (1910) . I. L. R. 37 Calc. 377 

BUILDINGS. 

constructed by lessees — 

See City of Bombay Municipal Act 
(Bombay Act III of 1888), s 305. 

I. L. R. 34 Bom. 693 

BUNDH. 

removal of— 

See CRIMINAL Procedure Code, s. 147 

14 C. W. N. 179 

BURDEN OF PROOF. 

See Adverse possession. 

I. L. R. S3 Mad. 862 

See Hindu Law — J oint Family. 

I, L. R. 32 All. 415 

. Title against Government — Evu 

deuce of possession necessary to prox>e title against | 
Government — Naitam poramhoke, classification as { 
effect of. Where in a suit for declaration of title | 
against Government, the plaintiff proves possession 
for a xienod of more than 12 years, the Government 
must prove that it has a subsisting title. When 
the Government fails to prove such title or posses- 
sion within 60 years, the plaintiff is entitled to a i 
declaration of title and not merely to a declaration | 
that he is lawfully in possession of such land. The | 
classification of land as nattam poramhoke is no j 
legal evidence of title in the Government. At 1 


BURDEN OF PROOF— cwcZd 

the most, it is evidence only of an assertion of title. 
Kattai Mahomed Meera Mahideen v. Secretary of 
State foi India, IS Mad. L J. 269, explained. Qanga 
Bam China Patel v- Secretary of State for Indaa, 
I. L B 20 Bom. 798, distinguished. Hanmantarav 
V. Secretary of State fcr India, I. L. B. 25 Bom. 287, 
distinguished. Krishna Aiyab v. Secretary of 
State for India (1909) . I. L. R. 33 Mad. 178 

BURGADAR. 

See Landlord and Tenant. 

14 C. W. N. 629 

BYE-LAWS. 

infringement of— 

See Encroachment. 

I. L. R. 37 Calc. 671 

validity of— 

Set Prosecution. 

I. L. R. 37 Calc. 646 


c 

CALCUTTA MUNICIPAL ACT (BENG. 
Ill OP 1889). 

ss. 18, 102 (^) (c), 381, 449. 

See Demolition of building. 

I. L. R. 37 Calc. 585 

; SS. 841 (1), 450 (3), 574 (c), 631— 

Notice to remove fixture — Disobedience of requisition 
— Application by General Committee to Magistrate 
for removal of fixture — Criminal prosecution for 
offence not instituted — Limitation of time for Criminal 
prosecution S. 631 of the Calcutta Municipal Act 
applies only to a criminal prosecution instituted 
against a person under s 674 (c) for non-compliance 
with a requisition under s. 341 (1) in the regular 
w'ay, that is, on complaint as defined in s. 4 of the 
Criminal Procedure Code, and not to a proceeding 
taken under s. 450 (3) by the Magistrate on the ap- 
plication of the General Committee in respect of 
such non-compliance. Sarat Chandra Mukerjee 
V. The Corporation of Calcutta (1910) 

I. L. R. 87 Calc. 884 

ss. 444, 574. 

See Joint Penalty. 

I. L. R. 37 Calc. 895 

ss. 449, 580. 

See Acquiescei^ce. 

I. L. R. 37 Calc. 833 

BS. 599 (18), 561 (6), 631. 

See Prosecution I. L. R. 37 Calc. 645 

s. 632. 

See Nuisance 


14 C. W. N. 087 
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OANCELLATIOISr OP DOCUMENT. 

■ suit for — 

See LmiTATiON Act (XV op 1877), Sch. 
II, Arts. 91 and 141. 

I. D. E, 32 All. 892 

cantonment committee. 

See Cantonments Act (XIII op 1889), 
s. 80 . . I. L. E. 34 Bom. 583 

CANTONMENTS ACT (XIII OP 1889). 

S, 80— Procedure Code {Act V 

of 1908), S3. 2 {17), 80 — Public officer — Suit 

against public officer — Notice of claim necessary 
— Cantonment Committee is public officer — Canton- 
ments Act {XIII of 188i), s. 80 applies to actions 
ex delicto and not to actions ex contractu. A Can- 
tonment Committee constituted under the Indian 
Cantonments Act (XIII of 1889) is a “pubhc 
officer ” "within the meaning of s. 2, cl. (17) of the 
Code of Civil Procedure (Act V of 1908) Before 
the Committee can he sued, the notice pre- 
scribed by s. 80 of the Code must be given. The 
notice contemplated by s 80 has to be given 
for actions sounding substantially in tort ; and it 
makes no diference that those actions are, by 
operation of law, treated, for certain purposes, as 
actions ex contractu. Pa'jmal v. JIanmant, I. L. R. 
20 Bom. 697, considered. Cecil Geay v. The. 
Cantonment Committee op Poona (1910) 

I. L. E. 34 Bom. 583 

CAPACITY OP PAETIES TO SUB. 

Res 'judicata — Capacity 

of parties — Mattel substantially in issue — Civil 
Procedure Code {Act XIV of I88k), s. 13. If a 
plaintiff is suing in a capacity in which he is a 
stranger to the capacity in which he sued in a for- 
mer suit, his claim has no proper connection with 
that former suit, and the Civil Procedure Code 
(Act XIV of 1882), s. 13 does not apply. 
Haboovan Eamji Mulji Habjivan (1909) 

I. L.E.84Bom. 416 

CAEEIEE. 

Liability of — Construction of con- 
tract — Consignor bound by ordinary tiain arrange- 
ments made by Company. A consigned certain 
cotton by railway from E station to K station. 
Under the terms of the risk-note signed by the con- 
signor, the company was exempted from habihty 
for any loss before, during or after transit over the 
Railway. Under the train arrangements made by 
the Railway Company, goods consigned from E to 
K were earned beyond K to C, and then back from 
G to K. The goods were damaged while at C. In a 
suit to recover compensation for the loss so 
caused: — Held, that the loss occurred during transit 
from E to K and that the company was protected 
by the terms of the nsk-note. Every customer 
dealing with a company is bound not only by the 
ordinary route but also by the ordinary tram 
arrangements according to which it professes to 
carry. Tobin v. London <Ss North-Western Railway 
Company, 2 Ir. Rep. 22, 35, referred to. Abxjna, 


CAEEIEE — concldi. 

chellam Chettiab V. The Madbas Railway 
' Company (1909) . I. L. E. S3 Mad. 120 

i CASH ALLOWANCE. 

— . Tastik — Arrears of 

I cash allowance, suit to recover — Limitation Act 
! {XVof 1877), Sch. IL Arts. 132, 62. The plaintiff, 
the manager of the temple of Shri Laxmi Narayan 
Dev at Hulekal, sued to recover from the defendants, 
the managers of the temple of Shree Madhukeshwar 
at Baiiawasi, a sum of R96 as arrears of a cash 
allowance (tastik) which the former was entitled 
to receive from the property of the latter. The 
defendants admitted the title of the plaintiff to 
the allowance but pleaded limitation as to the arrears 
for two out of the six years The lower Courts 
applied Art. 131 of the Limitation Act, 1877, 
and allowed the whole of the claim On appeal : 
Held, that the claim was properly allowed A 
cash allowance of the nature as in the present case 
IS, according to Hindu law, nibandha or immoveable 
property ; where it is annually payable, the right 
to payment gives to the person entitled a period- 
ically recurring nght as against the person liable 
to pay. The ngbt to any amount which has become 
payable stands as to such person on the same 
I looting as the aggregate of rights to amounts 
which are to become payable and which have 
become actually due. But where there are 
more than one person entitled to the payment as 
co-sharer and the payment is made to one of them 
by the person liable to pay, the co-sharer receiving 
the amount holds it, minus his share, on behalf 
of the rest as money had and received for their use 
though as to him with reference to the aggregate 
I of rights, it is nibandha or immoveable property, 
in the nature of a periodically recurring right. 
The important question is who is the person sued 
and what is it that is sued for ? If what is sued 
for is the estabhshmont of a title to the right itself, 
then Art. 131 apphes, whether the defendant 
IS the person originally liable to pay or is a co- 
sbarer who has received payment from that person. 
If, on the other land, what is sued for is the amount 
of arrears, which has become actually payable to 
the plaintiff, then there is a distinction between 
the person originally liable to pay and a co-sharer 
of the plaintiff, who has actually received payment 
from that person. Art. 131 applies in that case 
to the person originally liable to pay and Art. 62 
applies to the co-sharer who has received the pay- 
ment. Sakhabam Hari V. Laxmtpbiya Tibtha 
SwAMi (1909) . . I. L. E. 34 Bom. 349 

CASTE QUESTION. 

1. Regulation II of 

1827, s. 21 — Caste question — Civil Court Jurisdiction 
— Suit to be declared Ayya of Hiremath and to 
restrain defendant from so styling himself The 
plaintiff sued to obtain a declaration that he was 
entitled to the fees and privileges appertaining to 
the Hiremath at Kamalapur by reason of his title 
to be called the Ayya of that Hiremath, and to 
obtain a prepetual injunction to restrain the 
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CASTE QUESTION— coTtfc^. 

defendant from using the name of “ Ayya of Hire- 
math ” The plaintiff’s complaint was that the 
defendant had assumed a name to which the plaint- 
iff had the exclusive right, and that that assump- 
tion would enable, as it had enabled, the defendant 
to attract to himself a laige number of the plaint- 
iff’s followers, and thereby appropriate to himself 
fees, which would otherwise have been paid to the 
plaintiff Held, that it was a claim to a caste-office 
and to be entitled to perform the honorary duties 
of that office or to enjoy certain privileges and 
honors at the hands of the members of the casfce in 
virtue of that office. It was a caste question not 
cognizable by a Civil Court Held, also, that the 
fact that there had been no allegation of any speci- 
fic damage by reason of the assumption by the de- 
fendant of the name of Ayya of Hiremath, and also 
the admission that after all the result of the assump- 
tion of that name would be merely to enable some 
of the followers of the plaintiff to go over to the 
defendant showed that what the parties had been 
fighting for was merely a question of dignity under 
the covei of a religious office. If the Court were to 
interfere in such cases, it would be merely assisting 
one party at the expense of the other and compelling 
the caste or the sect to follow one spiritual leader 
in preference to another. Gadioeya v Basaya 
(1910) . . . . I. Ii. B. 34 Bom. 455 

2. Caste — Trustee of 

caste fzinds — Extent of right to inspect documents — 
Demand and refusal — Jurisdiction of Civil Courts in 
caste questions — Application of Indian Trusts Act 
{II of 1862), ss. 5 and 6, to creation of trusts of caste 
funds — Civil Procedure Code {Act V of 1908), s. 157. 
As a result of dissensions m a Hindu caste a suit 
was filed by the plaintiff, a trustee of certain caste 
funds and member of the Managing Committee, 
against the defendant, a co-trustee and the Presi- 
dent of that Committee. The plaintiff prayed 
for a declaration that he had the right to inspect 
ail books and documents of the Mahajan Managing 
Committee, Sub-Committee and Trustees, and 
for an injunction restraining the defendant from 
interfering with him in the exercise of such right. 
The only two documents about which there was 
any real controversy were the minutes of the Sub- 
Committee and the correspondence file of the Maha- 
jan. Held, that as trustee of the Berasar and 
Sadharan funds, the plaintiff had no right, either m 
law or by virtue of any easte rules, to the roving 
inspection claimed. Bank of Bombay v Svleman, 
l.L.R Bi Bom. 466, 474, referred to Held, 
further, that the Mahajan fund of this caste being 
a purely secular fund the Indian Trust Act applied, 
and the plaintiff could not claim to have been made 
a trustee of that fund merely by virtue of a caste 
resolution and his own letter of acceptance. Held, 
further, on the evidence, that there had been no 
express demand addressed by the plaintiff to the 
proper quarter, and no refusal by the defendant 
such as would be necessary to enable a suit of this 
character to succeed. Held, further, that where 
rights to property are not involved all matters of 


CASTE QUESTION— cowcR 

internal management must be left to the decision 
of the caste. The question in dispute was in reality 
a question between the caste and a section, ap- 
parently a small section, of the caste led by the 
plaintiff, and as such it was outside the Court’s 
jurisdiction m accordance with the decision in 
Nemchand v Savaichand, I. L R. 5 Bom. 85; 
Lalp Shamp v. Walp Wardhman, I. L R. 19 
Bom. 507, referred to and distinguished Held, 
lastly, that when according to well established 
principles certain questions have been removed 
from the jurisdiction of the Court, they cannot be 
brought within the jurisdiction under s. 151 
of the Civil Procedure Code (Act V of 1908). JEr- 
HABHAi Nabseyu. Chapsey Coovebji (1909) 

I. L. B. 34 Bom. 467 

CASTE USAGE. 

See Bepamation . I. B. B. 33 Mad. 67 
CAUSE OE ACTION. 

See Civil Pbocedttrb Code (Act V of 
1908), s 9 . I. Ii. B. 32 All. 527 

See Civil Procedure Code (Act V of 
1908), o XXXIII, BB 1, 2 AND 5. 

I. Ii. B. 34 Bom. 638 

See Contract Act, ss 39, 73, 120 

I. B. B. 34 Bom. 192 
See Fraud . . 14 C. W. N. 695 

See Hindu law — Succession. 

I. B. B. 32 AIL 594 

See Letters Patent, cls 12 and 14. 

I. B. B. 84 Bom. 664 

See Malicious Prosecution. 

I. B. B. 37 Calc. 358 

See Specific Reliep Act (I of 1877) 
s 42 . , I. B. B. 32 All. 316 

CAVEAT EMPTOB. 

\doctnne of — 

See Sale in Execution of Beceeb. 

1. B. B. 37 Calc. 67 

CAVEATOB. 

See Probate and Administration Act 

s 81 . ^ . I. B. B. 34 Bom. 459 

CENT E All PBOVINCES BAND BEVE- 
NUE ACT (XVIII OP 1881). 

s. 78 — Central Provinces Land Reve- 
nue Act {XVIII of 1881), ss. 78, 82, 88, 120 (h), 
152, suh-s. (b), cl. {12) — S. 69, suh-s. {4) con- 
trasted — Record-of -rights, entry in — Suit to correct 
as provided in s. 83 not instituted — Entry if becomes 
final and conclusive — Title-suits by party affected, if 
maintainable — “ Presumption of correctness until 
the contrary is shown. When an entry has been 
made in the record- of -rights as to any matter re- 
ferred to in s. 78 of the Central Provinces Land 
Revenue Act (XVIII of 1881), such entry is pre- 
sumed under s. 82 to be correct until the contrary 
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CEKTBAL PBOVIKCES LAND BEVE- 
ISrXJE ACT (XVIII OE 1881)— coJic/d. 

s. 'IB—contd. 

is shown ; and under s. 83, a person aggrieved by 
the entry may institute a suit in the Civil Court 
to have such entry cancelled or amended, but it 
does not follow that the “ contrary ” referred to 
in s, 82 can be proved m such a suit only and not 
otherwise. Cl (12) of sub-s (6) of s 152 of the 
Act means only that the entry cannot be corrected 
except by the Revenue Authorities, but it does not 
preclude a suit by the person affected by the 
entry to estabhsh his title m the Civil Court. The 
remedy provided by s 83 of the Act is cumulative 
and not exclusive. Held, that the present suit by 
the plaintiff in which he sought relief, inter aha, on 
the basis of his alleged title as occupancy-tenant 
was maintainable, although the defendant’s name 
had been entered as the occupancy- tenant m the 
record-of -rights, and the plaintiff had hot instituted 
a suit under s> 83 for the cancellation or amend- 
’znent of the entry. Dibakae Bisi v Chatto Bag 
(1908) 14C. W. N. 686 


ss. 112, 138. 

See Lambabdar . I. L. B. 37 Gale. 694 
OEETIEICATE OP COLLECTOB. 

Pensions Act, 1871, ss 6, 8, 11. 

1. L. L. 34 Bom. 154 

GEBTI PICATE OP SALE. 

Revenne Court, juris-^ 

diction of — Public Demands Recovery Act [Beng, 
1 of 1895), ss 12, 15, 17, 24, 26— Sale hy Col- 
lector, while deposit in treasimj — Sale hy Revenue 
Authorities without jurisdiction — Validity of sale 
against bond- fide purchaser without notice — Whether 
Civil suit lies to set aside sale — Speculative Purchaser 
— Hardship, A certificate which has been properly 
made for arrears actually due can be cancelled or 
modified only on the ground that the amount stated 
was either never due, or, if due, had been paid 
before the certificate was made ; and ss. 12 and 15 
of the Public Demands Recovery Act do not apply 
when the sale is held without jurisdiction, the 
amount due under the certificate having been paid 
before the sale. When the sale was held by the 
Revenue Authorities without jurisdiction, it cannot 
be treated as one made under the provisions of the 
Public Demands Recovery Act, and may conse- 
•^uently be challenged hy a civil suit without 
recourse to procedure provided by the Act. Bal- 
kishen Das v. Simpson, I. L, R. 25 Calc, 833, Baij- 
noth Sahu v Lala Sital Prasad, 2 B. L. R, P. B, 1, 
10 W, R, P. B. 66, and Harhhoo Singh v. Bunsi- 
dhur Singh, I, L. R. 25 Calc, 876, followed. Where 
a sale has taken place on the basis of a satisfied 
judgment, the satisfaction of which has been certi- 
fied to the Court, the sale is void and meffectual to 
pass any title even to a bond fide purchaser for 
value without notice. A Certificate Officer has 
4a,uthority to sell only so long as the certificate 
remains unpaid, and a duty is cast upon him by 


CEBTIPIOATE OP SALE— concfd. 

law to enter satisfaction as soon as payment has 
been made Rewa Mahton v. Ram Kishen Singh, 
I. L, R. 14 Calc 18 , L R. 13 I. A. 106, Mothura 
Mohun V. Ahhoy Kumar, 1. L, R, 15 Calc 557, and 
Tellappa v. Bamchandra, I. L R, 21 Bom. 463, 
distinguished. No case of hardship arises where a 
person with eyes open makes a speculative purchase 
of a valuable estate for a nominal price. Baijnath 
V. Ramgut, 5 G. L. J 667, affirmed by the Judicial 
Committee, I. L. R. 23 Calc. 775, followed. Janak- 
DHARi Lae 17. Goss AIN Lal Bhaya Gaywal (1909) 
I. L. B. 37 Oale. 107 

CEBTIPIOATE TO COLLECT DEBTS. 

See Succession Certificate Act (VXI 
OF 1889), ss 4 AND 7. 

I. L. B. 32 All. 335 


CESS. 


Set U. P Land Revenue Act (III of 
1901), ss. 56, 86. 

I. L. B, 32 All. 183 


CHAMPEBTY. 

Agreement against 

public policy — Pair agreement to supply funds to 
carry on suit, x^though the English law of cham- 
perty does not apply in India, champerty or 
maintenan^je to be open to objection must have 
the quahties attributed to it by the English law, 
that IS, it must be something against policy and 
justice, something tending to promote unnecessary 
litigation, something that in a legal sense is immoral 
and to the constitution of which a bad motive is 
in the same sense necessary. To determine that, 
it is necessary to look at the substance and not 
merely the language of the instrument. Fischer 
V. KamalaNaicker, 8 Moo I A. 170, 187, followed. 
The testr|to be apphed is whether the transaction 
is merely the acquisition of an interest in the sub- 
ject of the htigation bond fide entered into, or whe- 
ther it is an unfair or illegitimate transaction got 
up for the purpose merely of spoil or litigation, 
disturbing the peace of famihes and carried on from 
a corrupt or improper motive. Chedambara 
Chetty V. Renga Krishna, L. R. 1 I. A. 241, 264, 
followed A fair agreement to supply funds to 
carry on a suit in consideration of having a share 
in the property if recovered, ought not to be re- 
garded as per se opposed to pubhc policy. But 
agreements of this kind ought to be carefully 
watched. Ram Coomar Koondu v. Ghunder Kant 
Mooherjee, L R 4 I A 24, followed. Gossain 
Bamdhun Puri v Gossain Daemir Puri (1909) 

14 0. W. N. 191 


CHABGE. 

misjoinder of— 

See Criminal Procedure Code, ss. — 233 
236, 239 . . I. L. B. 32 All. 219 

Sm CRimNAL Procedure Code, ss. 234, 
235, 637 , . I. L. B. 32 AU, 67 
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CHABG-ma OKDER. 

Practice — Dissolution 

of partnersh'i'P — Assets %n hands of receiver — Judg- 
ment creditor — Solicitor's hen for costs. The 
rule at comnaon la-w that a sohcitor is entitled 
to a lien for his costs on property recovered or pre- 
served by his exertions has always been followed by 
this Court ; and, wheie there are assets of a partner- 
ship in the hands of a receiver appointed in a part- 
nership suit, the sohcitors engaged in that suit are 
entitled to ask for a charge on those assets in 
priority to the creditors of the partnership. Ihdd 
V Thorne, [1902] 2 Ch 314, followed, mere a 
plaintiff has obtained a decree against a partner- 
ship firm, the available assets of which are in the 
hands of a receiver appointed in a previous partner- 
ship suit, his proper course is not to issue execution 
against those assets, but to ask the Court for a 
charging order, and to undertake to deal with the 
charge according to the order of the Court.. Kew- 
ney v- Attnll, 34 Ch, D. 345, followed. A. H 4 .JI 
Ismail aitd Co v Rabiabai (19091 

I. L K. 84 Bom. 484 

CHABTEB ACO^ (24 & 25 VIC., C. 104). 

s. 15, 

See Inieelocutoey Oedee 

14 O. W. If. 147 

CHAUKIDABI.CHAKBABT IiAlID. 

1 , BesTimption and transfer to 

zemindar — Putnidar's right to claim settlement 
for zemindar — Suit, virtually for specific perform 
mance — Conditions which zemindar may im- 
pose — Equitable defence — Liability of putnidar to 
pay am unt of assessment by Collector and part of 
the profits, A suit by a putnidar against his zemin- 
dai for recovery of resumed chaukidari-ohakran 
lands brought on the ground that under the terms 
of the putni the putnidar became entitled to the 
chaukidari-chakran lands as soon as they were 
transferred by the Government to the zemindar, 
is \irtually a smt for specific performance of con- 
tract. The zemindar would be equitably entitled 
to refuse settlement asked by the putnidar unless 
the pi tnidar agreed to the conditions as to pay- 
ment of the assessment made by the Collector 
and a proportionate share in the profits such as the 
zemindar would in the circumstances be entitled 
to impose on him Semble • It is not correct 
to hold that the putnidar is not bound to pay to 
the zemindar more than the assessment made by 
the Collector. Kazi Newaz Khoda v. Surendra 
Nath De, 5 G L, J. 33 : $ c. 11 C, W. N. 201, Han 
Narain Mozumdar v. Muhund Lai Mundal, 4 
C, W. N. 814, referied to. Rajekdea Nath 
Mttkeejee V Hiea Lal Mukeejee (1910) 

14 C. W. 3N. 996 

2. Village Ohaukidari 

Act {Bengal VI of 1870), s, 49 — Assessment of rent 
by Collector — Right of landlord to claim fair and 
equitable rent The right of a landlord to claim 
rent, when making a settlement of resumed chauki- 
dari-chakran lands with a putnidar, is not 


CHAUKIDABI-CHAKBAW LAND— 

concld. 

restncted to the amount of assessment made 
by the Collector under s. 49 of the Village 
Chaukidaii Act (Beng. Act VI of 1870) ; he is 
entitled to claim a fan and equitable rent. Han 
Narain Mozumdar v Muhund Lal Mundal, 4 C, 
W, N 814, and Kazi Newaz Khoda v Ram Jadu 
Dey, I L. R 34 Calc, 169 ; 5 C, L J 33, referred 
to. GopekdeaChandeaMitteev Taeapeassaena 
Mukeejee (1910) . I. L. B. 37 Calc. 598 

3. Bengal Act VI 

of 1870 s 50 — Resumption and transfer by Govern- 
ment — Rights of patnidars and dar-patmdars — 
Suit for recovery of hhas possession — Frame of smt 
— Specific performance of contract — Landlord and 
tenant, "Where chaukidari-chakran lands had 
been resumed by the Government and settled 
widA s. 50 of Bengal Act VI of 1870, with a zemin- 
dar who had created a patni under which there was 
a dar-patni and who made a raiyati settlement, 
andithe dar- patnidars brought a smt against the 
zemindar for khas possession of the lands and for 
the execution of a deed of tiansfei, on the allegation 
that the zemindar had transfeired his rights in 
the said lands to the patnidars and the patnidars 
had similarly transferred all their rights, subject, 
of course, to the payment of the respective head 
rents — Held, that the joining of the two prayers 
for execution of a deed of transfer and for recovery 
of possession was in no way repugnant to any rule 
of law. Nathu Pandu v. Bvdhu Bhiha, I, L, J?. 
18 Bom, 537, and Narayana Kavirayan v. Kanda* 
sami Ooundan, I, L, R. 22 Mad, 24, referred to- 
Ran JIT Singh v. Kalidasi Debi (1900) 

I. L. B. 87 Calc. 57 

CHELA. 

Sec Hindu Law — Succession. 

14 C. W. N. 191 

CHIEF JUDGE, SMALL CAUSE COUBT., 
— jurisdiction and discretion of— 

See Specieic Relief Act (I oe 1877), 

s. 45 . I. L. B, 34 Bom, 659 

CHILDLESS WIDOW. 

property of— - 

See Hindu Law — Ayautuka Steidhan. 

I. L B. 37 Calc. 863 

CHOTA NAGPUB LANDLOBD AND 
TENANT PBOOEDUBE ACT (BENG. 
I OE 1878). 

- s. 6 — Chota Nagpur Landlord and 

Tenant Procedure Act {Beng. 1 of 1879), s, 6 
— Non-occupancy raiyat, position of, after notice 
to quit — Trespasser — Occupancy right. After the 
service of a valid notice to quit, a non- 
occupancy raiyat holding land under the Chota 
Nagpur Landlord and Tenant Procedure Act of 
1879|became a trespasser, and the fact that when 
the suit for ejectment consequent upon the notice 
was instituted, the raiyat had been already holding 



( 49 ) 


DIGEST OE CASES. 


( 50 ) 


CHOTA NAGPXJK LANXlLOED AND 
TENANT PBOCEDDEE ACT (BENG. 
I OP 1879) — concld. 

s, 6 — coucld* 

the land for 12 years did not entitle the raij^at to 
claim occupancy nghts. Sheikh Khobsal v. Sheikh 
Shukhoudee, 1 W. E. 219, Aymel Islam v Jardine 
Skinner Co ^ 8 W. E. lOi ; Janardun Achar^ee 
V. Haiadhun Achar'jee, 9 W. E 5 j 3, Matkintosh 
V. Go'pee Mohun Mo'joomdar^ 4 W. E 2i , Gale v. 
Maharanee Sreemuify, 16 TF. E. 133, considered. 
Kathtjni Ram v. Raja Pabesh Nath Singh (1909) 

14 C. W.lf. 297 

CHUR IiAlSTDS. 

See Landlobd and Tenant . 

I. li. B. 37 Calc, 449 

CITY MUNTICIPAIi ACT (MAD. Ill OP 
1904). 

See Madeas City Municipal Act. 

S. 120 — ‘ Exercising a trade,'* what 

amounts to. Where a person has a servant at A^s 
who purchases piece-goods there and forwards 
them to B, where they are sold and the profits 
are earned, such person ‘ exercises his trade, ’ 
within the meaning of s. 120 of the Madras 
City Municipal Act at B and not at A. There may 
be kinds of business in which the buymg of goods 
IS the most important part of the business and in 
such cases it cannot be said that the profits are 
earned elsewhere. Hajee Shaik Meeea 
Rowther V. The President op the Corpora- 
tion OP Madras (1909) . I. L. B. 33 Mad, 82 

CITY OP BOMBAY MUNTICIPAI. ACT. 

See Bombay Municipal Act (III op 1888). 

CITY POLICE ACT (MAD. Ill OP 1888). 

See Madras City Police Act. 

s. 75 — Arrack shop is a place of 

“ public resort ” within section. The public have 
a right, under the terms of the hcense granted to 
arrack shopkeepers, to resort to such shops and 
such shops are places of pubhc resort within the 
meaning of s. 75 of the Madras City Pohce 
Act III of 1888. The Crown Prosecutor v 
Moonoosamy (1909) . I. L, B. 33 Mad. 83 

CIVIL COURT. 

See Jurisdiction op Civil ^ Courts. 

-arisdietion of— 

See Assessment . I. L. B. Calc. 374 

CIVIL AUD BEVEKDE COURTS, 

See Agra Tenancy Act (II op 19^1), 
s. 199 . I. L. R. 32 All. 8 

CIVIL COURTS ACT (MAD. Ill OP 
1873). 

See Madras Civil CourTvS Act. 


CIVIL COURTS ACT (MAD. Ill OP* 

1873) — concld* 

s. 16 — Marriage — Emdu Law — 

Validity of marriage of Hindu with Christian 
women converted to Hindu religion — Such marriage 
valid if recognised by the usage of the particular 
caste, though opposed to orthodox Hindu tenets — 
Suit, abatement of — Suit by reversioner for declara- 
tion on behalf of all reversioners does not abate on 
death of plaintiff. A marriage contracted according 
to Hindu rites by a Hindu with a Christian woman 
who, before marriage, is converted to Hmduism, 
IS valid when such marriages are common among 
and recognised as vahd by the custom of the caste 
to which the man belongs, although such marriage 
may not he m strict accordance with the orthodox 
Hindu religion. Under the Hmdu system of Law, 
clear proof of usage will outweigh the written text 
of the Law. Under s. 16 of Madras Act III 
of 1873, any proved custom concermng marriage 
must he upheld. Apart from custom, such a 
marriage between parties who do not belong to the 
twice-born classes, is vahd under Hindu Law. It 
is only persons who belong to the twice-born classes- 
that are enjoined to marry m their own class. All 
other persons must be treated as Sudras and 
marriages between members of different classes 
of Sudras are valid. Where a caste accepts a 
marriage as vahd and freats the parties thereto* 
as members of the caste, the Court will not declare 
such a marriage null and void. A declaratory 
suit by a reversioner brought not only on his own 
behalf but on behalf of the body of reversioners, 
does not abate on the death of the plamtiff. Mu- 
thusami Mudaliar V Masilamani (1909) 

I. L. R. 33 Mad. 842 

CIVIL PROCEDURE CODE (ACT VIIL 

OP 1859). 

s. 15 — IS and 16 Viet., c. 86, s. SO — 

Specific Eelief Act (I of 1877), s. 42 — Suit by plaint- 
iff for mere declaration that the minor defendant 
was not his son — Investigation of claim without 
delay A talukdar-plaintifi brought a suit for a 
declaration that defendant No. 2, a minor, was not 
his son and that he was born to the plaintiff’s wife, 
defendant No. 1, and for an injunction restiaining 
defendant No. 1 from proclaiming to the world that 
defendant No. 2 was plaintiff’s son, and from 
claiming maintenance for him as such son. The 
defendants contended that the suit was not main- 
tainable under the provisions of the Specific Relief 
Act (I of 1 877), and that it was premature. Held, 
that the suitwas maintainable, it being within the 
provisions of s 42 of the Specific Relief Act (I of 
1877). Held, further, that in the interests of 
justice it was of the highest importance that such 
claims should be investigated and decided without 
unnecessary delay, and when the controversy had 
once been brought to trial the decision should 
ordinarily follow the usual course. Tool v. Ewing, 
Ir. Eep> 1 Ch. 434, distinguished. Bai Shei 
Vaktuba V. Thakore Agarsinghji Raisinghji 
1910) . . , I. L. B. 34 Bom. 676^ 
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CnVIL PBOCBDURE CODE (ACT XIV 
OE 1882). 

ss. 2, 102. 

See Agea Tenancy Act (II op 1901), 
ss. 176 AND 177 . I. L. B. 32 All. 373 

ss. 2, 474 — ^Interpleader suit — 

Order dismissing interpleader suit as not maintainable 
.appealable as a decree within the meaning of s. 2 — 
Under what circumstances a tenant can bring an 
interpleader suit against his landlord An order 
dismissing an interpleader suit is a decree within 
the meaning of s. 2 of the Code of Civil Procedure 
(Act XIV of 1882) and is as such appealable The 
prohibition in s. 474 of the Code of Civil Procedure 
against a tenant bringing a suit against his landlord 
and compelling him to interplead with another per- 
son, not claiming through him does not apply where 
the title of the landlord to grant the lease is not 
disputed hut it is alleged by such other person that 
the landlord only acted as trustee in granting such 
lease. A granted a lease of certain villages in 
iavour of his wife B. B sub-leased them to 0. 
After A's death, his son D, alleging that the lease 
to B was colourable and was for A’ s benefit, gave 
notice to C claiming the rents of the villages. The 
assigns of B also claimed the rents from O. Held^ 
^that C was entitled to maintain an interpleader 
suit against the assigns of B and D Bungey v. 
AngovCi 30 B B. referred to. The title of 
B and herjassigns was derivative from A and 
^consistent with it Neither C nor D denied the 
title of B to grant the lease, the only question being 
whether B acted in her own right or as trustee for 
A — a question with which G had no concern. 
Eeldi that D claimed through B within the meaning 
of s. 474 of the Code of Civil Procedure, as 
his claim was to stand in the shoes of B Obe v 
'Chidaiibaeam: Chettiae (1909) 

I. L. B. 33 Mad. 220 

s. 13. 

Bee Capacity op parties to sue 

1. 1.. B, 34 Bom. 416 

Bee Res judicata I. L. B. 34 Bom. 416 

1. Suit for redemption — Res 'judi^ 

iCata — Mortgage — Decree for redemption not providing 
for extinction of mortgagor's rights upon non-payment 
— Second suit for redemption Where a mortgagor 
brings a suit for redemption and obtains a condi- 
tional decree but omits to fulfil the condition im- 
posed upon him, he is not debarred from bringing 
a second suit for redemption unless the decree lays 
down that if he fails to fulfil these conditions the pro- 
perty will be sold or he will be debarred of all his 
rights to redeem. Rugad Singh v. Sat Naram 
Singhf I. D R. 27 All, 178, distinguished. Nakta 
Ram V. Chieanji Lae (1910) 

I. Ii. B. 82 All. 216 

2. Mulgeni tenure— Estoppel — 

Person claiming under, who is — Tests to determine 
.interest represented — Landlord does not represent 
interest of mulgeni tenant — Estoppel — No estoppel 
where party not misled. The mulgeni tenure is a 
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permanent heritable tenure and mulgeni interest is 
not an interest subordinate to that of the lessor. In 
order to estop a party in a subsequent suit by the 
decision in a former suit against another party on 
the ground that the former claims under the latter 
within the meaning of s, 13 of the Civil Pro- 
cedure Code, it must be shown that the party in 
the former suit represented the interest claimed in 
•the latter suit. A party represents all interests 
owned by him at the time of the action as also 
interests belonging to otheis which are subordinate 
to his A decision against him will bind interests 
acquired from him subsequently and all subordi- 
nate interests whensoever acquired A mulgeni 
tenant will not be bound by a decision against his 
lessor as his interest is not subordinate to that of 
the lessor To estop a party, it must be shown 
that his acts or representations misled the party 
settingup the estoppel Seshappayav Venkat- 
RAMANA Upadya (1910) I. L. B. 33 Mad. 459 

•' 3. — Capacity of parties 'judi- 

cata — Matter substantially in issue The plaintiff 
in conjunction with another had m 1902 filed a 
suit against the defendant for possession of certain 
property, basing his claim on the allegation that 
he was owner. He succeeded in the first Court, 
but the Court of Appeal held that the property 
had been dedicated to charity, and refused to 
uphold his claim as owner. The plaintifi: declined 
to adopt the Court’s suggestion to modify his 
claim and be content to ask for a decree for pos- 
session as manager, and his suit was therefore 
dismissed. Five years later he filed the present suit, 
claiming possession as manager. Held, that his 
title as manager was one which might and ought to 
have been put forward in the previous suit, and 
that his present claim was therefore res judicata. 
If a plaintiff is suing in a capacity in which he is a 
stranger to the capacity in which he sued in a 
former suit, bus claim has no proper connection 
With that former suit, and the Civil Procedure 
Code (Act XIV of 1882), s. 13, does not apply, 
HaRgovan Ramji V. Mulji Maejivan (1909) 

I. L. B. 34 Bom. 416 

4 .^ gs, 13 ^ 30 — Decree m suits under 

5 . so — Order in execution not binding on persons 
not actually brought on record — Res judicuta — 
When judgments obtai ned in one capacity binding on 
the same persons in another capacity. Where a 
party to a suit is allowed to represent others under 
s. 30 of the Civil Procedure Code, the decree wiU be 
binding on those whom he is allowed to represent. 
But an injunction is personal in its nature, and 
where such a party disobeys an injunction and is 
proceeded against in execution for such disobedience, 
an order in such proceedings will not be binding 
on those whom he was allowed to represent in the 
suit. Where a trustee is a member of a sect and 
his rights as trustee are linked with and subordinate 
to the rights of the sect, a decision on the rights 
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of Ills sect fairly obtained in a suit between bis sect 
and a rival sect will be binding on bim m bis special 
capacity as trustee in a subsequent suit between him 
in sucb capacity and the rival sect Judgments 
tn 'pe'fsonam in general bind only parties and tbeir 
privies But tbe relation estabbsbed between them 
by a judgment is, in tbe absence of fraud or collu- 
sion, conclusive against tbird parties, Seinivasa 
Aiyangae V. Abayae Seinivasa Aiyangae (1910) 
I. L B, 33 Mad. 483 

ss. 43 — Mortgage — Prior and 

subsequent mortgagees — Mortgaged ptopeity brought 
k) sale and pu) chased by each mortgagee separately, 
the other not being made a paity — Suit by prior 
mortgagee to bring to sale part of the mortgaged pio- 
party in the hands of the subsequent mortgagee to 
recover unsatisfied balance of the mortgage debt. 
Tbe prior mortgagee of mortgaged property brought 
the whole of it to sale without impleading the 
subsequent mortgagee of a portion and piuchased 
tbe mortgaged property himself. Tbe subsequent 
mortgagee in turn brought a portion of the mort- 
gaged property to sale without impleading the 
prior mortgagee and also himself became the pur- 
chaser. I'he prior mortgagee, after an unsuccess- 
ful attempt to recover from the subsequent mort- 
gagee possession of the mortgaged pxopecty so 
purchased, sued to bring that property to sale for 
the realization of the unrecovered balance of the 
original mortgage money. Meld, that the suit was 
maintainable and was not barred by either s. 
13 or s 43 of the Code of Civil Procedure (1882). 
Sham Dei v Baljit Siegh (1909) 

I. L. B. 32 All. 119 

ss. 13, 525, 526 — Pes pidicata — 

Order refusing to file an auard on the ground of 
misconduct of arbitrators — Subsequent suit to enforce 
the award. Held, that the refusal of a Court to file 
a private award on the ground of misconduct 
of the arbitrators will not operate as res judicata 
in lespect of a subsequent suit brought to enforce 
the award. Bhola v. Gobind Dayal, I. L. M. 6 
All. 186, Kaiih Pam v. Bobu Lai, AH. WeeUy 
Notes (1903) ^34, a>u.d Basant Lai v. Kunp Lai, 
I. L P. 8 All. 21, followed. Qhulam Khanv. 
Muhammad Hossain^ 1. L. P. 29 Calc. 167, referred 
to. Lal V. Duega Peasad (1910) 

I. L. B. 82 All. 484 

s. 16 — S 15 of the Civil Procedure 

Code (Act XIV of 1882) referred to procedure only 
and did not affect the jurisdiction of Coui-ts 
of higher grade. Tanjoe Majhi v Jaladhae 
Deaei (1909) . . 14 C. W. IST. 322 

s. 30 — Parties — Persons having 

the same interest in the subject-matter of the suit 
Where numerous persons are similarly interested 
in the subject-matter of a smt, a suit brought by 
one or more of such persons for the protection of 
the rights of all is not bad because the plaintiffs 
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may not have obtained the permission of the Court 
under s. 30 of the Code of Ci\ni Procedure, 
1882, to sue on behalf of all the persons so interested. 
Zafaryab Ah v. BaJchtawar Singh, I. L P r5 All. 
497, and Bai'ju Lal Parbatia v. BalaJc Lal Pathuk, 
1. L. R 24 Calc. 315, followed. Gulba v. 
Basakta (1910) . . I. L. B. 32 AIL 284 

ss, 30, 375 — Subsequent suit filed 

after breach of condition on which permission to 
withdiaio previous suit given — Bight of one not a 
tenant to sue for himself and other tenants under s 
30, Civil Procedure Code Where permission to 
withdraw from a smt with leave to bring a fresh 
siut was given to a party, on condition of costs 
being paid within a certain time, such party, on 
failing to fulfil the conditions, is precluded from 
bringing a fresh smt. Abdul Aziz Molla v. Ehrdhim 
Molla, I L. P. 31 Calc 965, distmgmshed. A 
person, who is not a tenant, cannot maintain a 
suit on behalf of tenants under s. 30, Civil Procedure 
Code. Robebt Fishee v. Xagappa Mubaly (1909) 
I. L. B. S3. Mad. 258 

! — s. 31. 

See LixMItation Act, 1877, ss. 22, 28 

I. L. B 34 Bom. 91 

ss. 32, 63, 582. 

See Paettes . I. L. B. 37 Calc. 229 
s. 43. 

See Moetgage , I. L. B. 37 Calc. 589 

1, Portion of claim — 

Intentional omission — Civil Procedure Code (1908), 
order II, rule J (2). G, who was the tenant of a hold- 
ing, died, leaving a mother and a daughter, both 
of the same name. The plaintiff sued the mother, 
as representing Q, for arrears of rent for 1313 Fash 
and obtained an ear parte decree. In respect of the 
year 1314 he sued the daughtei and obtained a 
decree. The decree m respect of 1313 was set aside 
and at the rehearing the daughter was made a 
party. It was found that at the time the 
plaintiff brought the smt m respect of 1314 he was 
not aware that the daughter was the tenant in 

1313. Held, that the plaintiff liavmg no know- 
ledge, when he brought his smt in respect of 

1314, that the daughter was the tenant in 1313, 

could not be said to have omitted to sue in 
respect of that year and the suit for 1314 was not 
barred by the provisions of s 43 of the Code of 
Civil Procedure (1882). Amanat Bibi v. Imdad 
Husain, L. P 15 1 A 106 : I. L. P 15 Calc. 
800, refeiTed to Batul Kunwae v. Mtr^TNi Lal 
(1910) . . . . I. L. B. 32 AIL 625 

2. Contract Act, s. 

43 — emission of part of cause of action in a suit 
against a 'joint piomisor — Effect of such omission 
in subsequent suit against other promisors. The 
omission in a previous smt against one of several 
joint promisors of a part of the cause of action is no 
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bar under s. 43 of the Civil Procedure Code to a 
subsequent suit against another joint promisor for 
the portion so omitted. The subsequent suit will 
not be barred by the rule laid down in King v. 
Eoare, IS M, W. 494, as that rule is based on the 
merger of the cause of action in the judgment. 
There can be no such merger when the cause of 
action has not been sued upon. The effect of s. 43 
of the Indian Contract Act on the rule laid down 
in King v. Hoare, 13 M. & W, 494, that a judg- 
ment against one of several joint promisors is a 
bar to a suit against the others, considered. 
RaMANJTJLTJ NaIDTJ V AEAVAMUnU AirANGiR 

(1909) . . . I. li. B. 33 Mad. 317 

SS. 43 and 50 — Transfer of Property 

Act (IV of 1882), s. 90 — Suit to recover mortgage 
debt by sale of mortgaged and unhypothecated property 
— Decree agaimt mortgaged propoty alone — Sale — 
Amount realised not sufficient — Application for 
supplemental decree to recover balance by sale of 
other property — Limitation — Putting forward alle- 
gations at a late stage. In a suit upon a mortgage 
dated the 18th April 1887 the plaintiff claimed, 
on the 18th April 1899, to recover the mortgage- 
debt by sale of the mortgaged property and the 
balance, if any, from the non-hypothecated pro- 
perty of the mortgagor. The decree was passed 
in plaintiff’s favour against the mortgaged pro- 
perty alone. The amount realised by the sale of 
the mortgaged property being insufficient to satisfy 
the decree, the plaintiff applied under s. 90 
of the Transfer of Property Act {IV of 1882) for a 
supplemental decree against the other property 
of the mortgagor. The first Court found that the 
claim for a personal decree against the mortgagor 
was time-barred. On appeal by the plaintiff he 
attempted to prove that the claim was within 
time owing to an intermediate payment by the de- 
fendant but the Appellate Court found that the 
plaintiff failed in his attempt and confirmed the 
decree. On second appeal by the plaintiff : Held, 
confirming the decree, that the mortgage in suit 
being of the year 1887 and the suit of the year 1899, 
the plaintiff ’ s right to a personal decree against the 
mortgagor was time-barred, the plaintiff having 
failed to show the ground on which exemption from 
the law of limitation was claimed. Held, further, 
that the plaintiff could not be allowed at a late stage 
of the suit to bring forward for the first time alle- 
gations which it was necessary to prove in order to 
show that he was entitled to a further decree against 
the defendant personally. Gtjlam Hussein v 
Hahamaualli Ibrahim ji (1910) 

I. li. B. 34 Bom. 540 

44, 45. 

See Pre-emption . I. Ii. B. 82 All. 14 

— s. 63 — Amendment of plaint by refer- 
ring to document not included in list of documents 
relied on. At the hearing of a suit brought by the | 
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plaintiff for the recovery of a sum due at the foot 
of an account the defendant raised a plea of limita- 
tion. The plaintiff thereupon apphed for leave 
to amend his plaint by setting out an acknowledg- 
ment in writing signed by the defendant withm the 
period of limitation. The lower Court refused the 
application. On appeal : — Held, that the amend- 
ment should have been allowed. Gunnaji 
Bhawaji V. Makanji Khoosalchand (1909) 

I. L. B. 34 Bom. 350- 

s. 54 — Power of Court to extend 

time allowed — Time, if may be extended ex paste 
facto. Court Pees Act (VII of 1870), s. 26 — Limita- 
tion The Court has the power to extend the time 
allowed by it to put in deficit court- fees ex paste 
facto. A plaint was filed one uay before the last 
day of limitation on an insufficiently stamped paper 
and the Court allowed a week’s time to put m the 
balance of court-fee The court-fee was put in 
one day later than the time allowed and later on 
a petition was put m praying for extension of time 
and the plaint was registered : Held, that this 
amounted to an extension of the time which the 
Court was quite competent to grant Held, fur- 
ther, that in the circumstances the ^plaintiff would 
have the benefit of s 28 of the Court Fees Act and 
the suit was not barred. Amir Hossain Khan v. 
Babu Nanak Chand (1910) . 14 O. W. 'N, 882 

s. 102. 

See Appeal . I. Xj. B. 87 Calc. 426 

Dismissal of a suit 

under s. 102, Civil Procedure Code, does not 
operate as res judicata in favour of the defendant. 
Chand Kour v. Partah Singh, L. B 15 I A. 
156 ; s.c l.L B 16 Calc 98, referred to. But 
read with s. 103 it precludes a fresh suit in 
respect of the same cause of action. Sankar 
Nath Pandit v Madan Mohtjn Das (1909) 

14 0. W. IN. 298 

SS, 102, 157, 158 — Circumstances 

under which $$. 157 and 258 are applicable — On 
party'* s default to appear, Court must proceed under 
s, 157 and not under s. 158. 8s. 157 and 158 of 
the Code of Civil Procedure are independent and 
mutually exclusive and neither can be treated as an 
exception to the other. When a case is set down 
for hearing on the original or adjourned date, the 
first question for the Court is “ Are the parties in 
attendance.” If both or either of the parties be not 
present, the Court is bound to deal vnth the case 
under Chapter VII or under that chapter read with 
s. 157, as the case may be, whether or not there 
has been default of the kind referred to in s. 158. 
Shrimant Sagaji Bao v. Smith, I. L. B. 20 Bom. 
736, referred to. Mananissa v. Bamkalpa Gorain, 
I. L. B. 34 Calc. l3j, referred to. Chandra- 
MATHi Ammal V. Narayanasami Aiyar (1909) 

I. Ii. B. 33 Mad. 241> 
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s. 103. 

See Will . . 14 C, W. 13’. 924 

fiQt apphcdble 

.where plaintiff m former suit is not the plaintiff m 
rthe latter suits — Limitation Act, XV of 1S77, Sch 
II, Art, 120 — Right to sue for declaration accrues 
when causes of action complete S. 103 of the 
Code of Civil Procedure bars a subsequent suit only 
when the plaintiff in the latter suit actually was, 
or represented by the plaintiff m the former suit 
Where the plaintiff in the latter suit was a contest- 
ing defendant in the former, s 103 does not bar the 
latter suit. The right of junior members of a tar- 
wad to sue for a declaration that an ahenation by 
the karnavan is not binding on the tarwad, accrues 
the moment the document is completed and not 
when the plaintiff obtains knowledge of the alien- 
ation and m the absence of fraudulent concealment 
a suit for such declaration will be barred under Sch. 
II, Art. 120 of the Limitation Act at the expiry 
of SIX years from such date. Ottappurakkal 
Thazhate Soopi V, Cherichil Pallikkal XJppa- 
THiTMMA (1909) . . I. L. H. 33 Mad. 31 

s. 108. 

See Pi-iGHT OF Suit I. L. R. 37 Calc. 197 

Qff — Claim for money 
— Amount which Defendant 'jointly with a third 
party can claim hy way of contribution from plaintiff 
if may be set off. A defendant is not entitled to set 
off against a claim for money by the plaintiff any 
portion of an amount in respect of which the de- 
fendant jointly with one not a party to the 
suit can claim contribution from the plaintiff. 
Umaitath Dass V. Monsubali Howladar (1910) 

14 O, W. IST. 786 

2. Set off — Techni- 

^cal and general — Plea of payment — Set off-time of 
barred debts. The words “ ascertained sum ’’ in 
s. Ill, Civil Procedure Code, do not mean a sum 
admitted by the plaintiff but a sum of money the 
amount of which is known Where defendant 
set up an agreement to the effect that the rents 
payable on account of lands held by plaintiffs 
under defendants were credited to the plaintiff 
on account of rent due to him from the defendants. 
Held, that the plea was one of payment and of ac- 
count and set off in a general sense and not one of 
techmcal set-off under s. Ill, Civil Procedure Code. 
Held, further, that the true issue in the case being 
as stated above the case could not be disposed of 
by saying that there could be no “ set off ” in a 
technical sense of a time-barred debt- Edward 
Dalglbish V. Ramdin Si2fGH Chowdhurv (1909) 

14 C. W, K. 170 

■ s. 206 — Decree of first Court revers- 

ed on appeal with costs of both Courts — Costs 
stated as mcurred, in superseded decree, if may 
he recovered — Construction. Where in decreeing 
a suit in the plaintiff’s favour the first Court 
4irecxed tne defendants to pay the plaintiffs’ 
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costs, but following the direction in s. 200 of the 
Civil Procedure Code (Act XIV of 1882), set out 
at the end of the ordering portion of the decree the 
amounts of costs respectively incurred by the 
several defendants ; and on the defendants’ appeal 
to the High Court, the decree was reve<’sed and the 
plamtiff was directed to pay to the “ defendants- 
appellants the costs of the appeal ” and ‘‘ the costs 
mcurred by them in the lower Court •” Held, on a 
construction of the High Court’s decree, that the 
defendants were entitled to recover m addition to 
the costs of the appeal the several amounts entered 
against their names in the decree of the first Court 
as their costs. Raghu Xandan Lall v. Raj- 
ehdra Pros ad Narain Singh (1909) 

14 C. W. IT. 566 

ss. 206, 209. 

See Decree . I. L. R. 32 All. 295 

ss. 215 A, 216 — Principal and 

Agent — Suit for rendition of accounts and payment 
of sum found due to principal-^ Defence that per 
contra money loas due to Agent — Court competent 
to grant a decree to Agent. In a suit brought by 
the principals against an agent for rendition of 
accounts the agent expressed himself ready and 
wilhng to render accounts, but alleged that on such 
accounts being taken money would be fomid to be 
due to him , he did not, however, specifically pray 
for a decree for the sum alleged to be due to him. 
The Court granted a decree to the agent upon the 
finding that money was in fact due to him Held, 
that the decree was justified with reference to the 
provisions of ss. 215A and 216 of the Code of Civil 
Procedure, 1882. Pab^ianand v Jagat Xabain 
(1910) . . . . I. L. R 32 All. 525 

— — __ 230 — Execution of decree — Limit- 

ation — Abatement of appeal — Terminus a guo. 
Held, that an order declaring an appeal to have 
abated is in effect an affirmation of the decree of 
the Court below, and limitation only begins to run 
against the decree-holder from the date of such or- 
der and not from the date of the decree under appeal. 
Mahomed Mehdi Bella v. Mohini Kanta, I. L R 
31 Calc 874, followed. Kewal v Tihha, 3 All 
L J. 8, Bup Singh v. Mukhraj Singh, I L R. 

7 All. 887, and Akshoy Kumar Mondi v. Chunder 
Mohun Chathati, I. L. R 16 Calc. 250, referred to. 
Fazal Husain v. Eaj Bahadur, I L. R 20 All. 
124, doubted. Muhammad Razt v. Karbalai 
Bibi (1909) . . . L L. R. 32 All, 136 

s. 232 — Transfer of portion of decree 

valid — Decree for mainte^mnce, assignability of. 
The transferee of a portion of a decree is a 
transferee of the decree within the meaning of 
s. 232 of the Code of Civil Procedure of 1882. The 
transfer of a decree for maintenance to the 
extent of the arrears, that had accrued due up 
to the date of transfer, is vahd and may be re- 
cognised by the Court if the judgment-debtor will 
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not be prejudiced by such recognition Endooei 
VENKATAHAMA mAH V VeNKATACHAINITLTT (1909) 

I. E. E 33 Mad. 80 

: s. 234 — Hindu Law — Joint Hindu 

famili; — Decree obtained against uncle executed 
against nephews — Legal representative — Limitation 
Act{XVofl877]fScli //, AiL 170 — Application 
against persons not the legal representatives A 
simple money decree was passed against one Eaja 
Suchit Prasad Singh He died leaving a widow 
and two nephews. Application for execution was 
made against the two nephews, but was dismissed, 
upon the ground that the property sought to he 
taken in execution was ancestral A second appli- 
cation foi execution was made against other 
property, alleged to be self -acquired, and this time 
against the widow as v ell as the nephews. Heldy 
that the nephews were not legal lepresentatives 
of the deceased judgment-debtor, and this being 
so, an application for execution against them 
could not be held to keep the deciee aliv^e as 
against the widow, with respect to whom it was 
otherwise barred by limitation. Veerappa Ghettiar 
V. Bamaswami Aiyar, I. L B, 27 Mad 106, re- 
ferred to. Bamanuj Sewak Singh v. Hingu Lai, 
1 L. B. 9 All. 517, Gopal v. Hat Prasad, All. 
Weekly Notes {1892) 241, and Hari v. Narayan, 
1. L. B 12 Bom. 427, distinguished. Gyanen- 
ERA Nath Bastt v. Rani Nihalo Bibt (1910) 

I. L. E. 82 Ail. 404 

ss. 285, 238, 245 . 

See Limitation Act, 1 877, Sch II, 
Art. 179. . 14 C, W. IST. 481 

ss. 235, 320 — Gujarat TaluJcdar's 

Act {Bom. Act VI of 1S8S), ss. 28^ 29B and 
29B — Decree against Talukdar — Hxecuhon — Decree 
transferred to Talukdan Settlement Ofjficer — Notifi- 
cation of management — Suhmssion by persons 
having claims — Application for the continuance 
of the execution proceedings against the legal repre- 
sentative of the deceased 'judgment-debtor — Certifi- 
cate under s. 9E of the Gujarat Talukdar^ s Act 
{Bom. Act VI of /SS8) — Managing Officer — Taluk- 
dari Settlement Officer. When execution pro- 
ceedings are commenced against a judgment- 
debtor, they can be continued after his death by 
substituting the name of the legal representative 
in place of that of the deceased judgment-debtor 
in the application for execution. It is not necessary 
to hie a fresh application under the provisions of 
s 235 of the Civil Procedure Code (Act XIV of 1882). 
Eirachand Harjivandas v Kasiurchand Kasidas, 

1. L. B IS Bom. - 24, explained. The effect of 
s. 29E of the Gujarat Talukdar’ s Act (Bom. Act 
VI of 1888) is that before the execution of a decree 
can be pioceeded with, the Court must he satisfied 
that the decree-claim has been duly submitted. 

If the officer certifies that it has been duly submit- 
ted there is an end of the matter. If he does not so 
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certify, the Court must wait for one month from 
the date of the receipt by the officer of an appli- 
cation for a certificate, and upon being satisfied 
that the claim has been duly submitted in accord- 
ance with the provisions ot s. 29B of the Gujarat 
Talukdar’ s Act (Bom. Act VI of 1888) it may then 
proceed with the execution. The expression 
‘ managing officer ’ in s 29E of the Act is merely a 
compendious teim for “ the Talukdan Settlement 
Officer or any other officer appointed by Govern- 
ment to take charge of the Talukdar’ s estate and 
keep the same lu his management ” referred to in 
s. 28 of the Act, and where the officer who 
takes charges of the estate and keeps the same in 
his management is the Talukdan Settlement Officer,, 
the ‘ managing officer ’ is merely a synonym 
for ‘ Talukdan Settlement Officer ’ Where an 
application relating to a claim is presented to the 
Subordinate Judge and is forwarded by him to 
the Talukdan Settlement Officer, it amounts 
to a submission of the claim in writing within the 
meaning of s 29B of the Act, if the Talukdari 
Settlement Officer is also the managing officer. 
PuRxrsHOTTAM V Rajbai (1909) 

I. L E. 34 Bom. 14^ 

1. s. 244 — Execution of decree — 

Interpretation. Held, that s. 244 of the Code of 
Civil Procedure, 1882, does not apply to a dispute 
between the decree-holder and a person against 
whom, though a party to the smt, no decree has 
been passed. Kalka Prasad v Basant Bam, I. L. 
B. All. 846. SheoPargash Singh v. Nawab 
Singh (1910) . . . I. L E. 32 All. 321 

2. — Compromise— applica- 

tion to set aside, on giound of fraud — Qompromise 
purporting to be made by the applicants — Bight of 
one of the applicants to show that was no party to> 
compromise. The judgment-debtors under a de- 
cree applied under s. 244 of the Code of Civil Pro- 
cedure (Act XIV of 1882) to set aside a sale of their 
property in execution of the decree The pioceed- 
ing terminated in a compromise made on an appli- 
cation which purported to be signed by all the 
judgment-debtors. One of the judgment-debtors 
subsequently apphed under s 244 of the Code 
of Civil Procedure (Act XIV of 1882) to show 
that she was no party to the petition and was 
not bound by the compromise : Held, that 
there was no bar in law to the hearing of such 
an application. Bajib Panda v. Lakhan Sendh, 

I L B. 27 Cah. 11, referred to. Asaban Banxt 
V. Ananda Charan Dutta (1909) 

14 C, W. 823 

3. Decree, revivor of— Civil 

Procedure Code {Act XIV of 1S8 ), ss. 254, 258 — 
Limitation Act {XV of 188''), Sch. II, Art. 180 — 
Step m aid of execution — Order in Council, if 
indudes provisions of decree affirmed — Limitation — 
Payments in satisfaction of decree made out of Court, 
if may be proved. In order that any proceeding 
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in execution may operate as a revivor there must 
be expressly or by implication a determination that 
the decree is still capable of execution and the de- 
cree-holder IS entitled to enforce it Where a 
decree-holder ap^died ior execution and on the 
judgment-debtor’s objecting to the execution on 
the ground of the decree being time-baned, their 
objection was overruled but the decree-holder 
did not proceed with the application any further . 
Held, that this order operated as a revivoi of the 
decree Sbimati Kamiini Debi v Aghore Nath 
Mukeeji (909) . . 14 C. W. N. 357 

ss. 244, 252, 647 — Parties — Execu^ 

tion — Death of 'ludgment-deltor — Legal representa- 
ttves of the 'judgment-debtor brought on record — 
D'lSpvte as to property — Legal representatives should 
put forward their claim uiiker s. 244 — They cannot 
raise the defence in a separate suit for possession by 
auction-purchaser — Auction-purchaser not a strangei . 
C sued if on a money-bond. M having died 
during the pendency of the suit, his widow H and 
his brother N were brought by C on the record as 
his representatives. A decree was passed awarding 
the claim out of the property of the deceased. 
After the passing of the decree but before it could 
be executed both E and N died C then brought 
on the record the defendants as the legal represent- 
atives of if. The latter denied that they were 
M^s legal representatives or that they had any 
property of M's which could be liable for the decree. 
The Court overruled the objections, and in execu- 
tion of the decree attached and sold the property 
in dispute. The plaintiff purchased the property 
at the sale, and filed this suit to recover posses- 
sion thereof fiom the defendants The lower 
Court disallowed the plaintiff’s claim on the ground 
that the property havmg been joint property of M 
and defendants’, survived to the latter at M's 
death ; and that the plaintiff obtained no title at 
the Court-sale which he could legally assert as 
agamst the defendants. In the lower appellate 
Court the plaintiff contended unsuccessfully that 
the defendants were debarred by the provisions of 
s 244 of the Code of Civil Procedure, 1882, from 
asserting their title. Held, that as the property 
was sold by the Court at (7 ’a instance as that of if, 
the question so far was one relatmg to the execu- 
tion of the decree arising between the decree-holder 
and the defendants as judgment-debtors under 
s. 262 of the Civil Procedure Code of 1882. It 
was, therefore, a question in relation to them falling 
within s. 244 of the Code by reason of the explana- 
tion to s. 647 that apphcations for the execution 
of the decree were proceedings in suits. The de- 
fendants were consequently bound to object to 
the attachment and sale under that section, so far 
as the decree-holder’s action was concerned. It 
was contended that whatever might have been the 
result if the decree-holder had been a party to the 
suit, the present dispute was between the auction- 
purchaser, who was a stranger to the previous suit 
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and the execution proceedings therein, and the de- 
fendants, and that s. 244 did not apply : 
Held, that though an auction-purchaser at a Court- 
sale m execution of a decree was not a party to 
the suit in which the decree was passed and though 
he was not a representative of either the decree- 
holder or the judgment-debtor for the purposes 
of s 244, yet if the question raised by the j udgment- 
dehtor as to the legality of the Couit-sale was 
virtually one betiseen the parties to the suit, 
that is, between the decree-holder and the judg- 
ment-debtor, and if m the decision and result of 
that question the auction-purchaser was interested, 
the judgment-debtor ought not to be allowed to 
attack the sale in a suit The test in all such cases 
IS whether the ground upon which the Court-sale 
is attacked as conferrmg no title upon the auction- 
purchaser affects the parties to the suit and could 
have as between them been raised and determined 
under s. 244 and whether the auction-purchaser, 
though not a party to that suit, is a party interested 
in the result. Gokxjlsibg Bhekaram v Kisab- 
siNGH (1910) . . . I. L. B. 34 Bom. 548 

— ss. 244, 283 — Property attached in 

execution of a decree purchased while under attach-- 
ment — Decree set aside — Purchaser not the 
representative of the judgment-debtor. Where a 
decree is set aside m appeal everything done in 
pursuance of that decree comes to an end 
Hence where property which was subject to an 
attachment was purchased, but the decree 
under which the attachment was levied was set 
aside, it was held that the purchaser was not the 
representative of the judgment-debtor within the 
meaning of s. 244 of the Code of Civil Proce- 
dure, 1882. Ghaeur-ud-dib v Hamid Husa-dt 
( 1909) . . . 1. L. B. 32 All. 129' 

s, 252 — Decree against assets of 

deceased in the hands of representative is a decree 
against representative — Such decree executable only 
against such representative or his representative. In 
a suit brought against A, the widow of a deceased 
person as his representative, a decree was passed 
directing the recovery of the sum sued for from the 
estate of the defendant’s deceased husband in her 
hands. Another person B brought a suit against 
A to establish his title to the property of the de- 
ceased and havmg obtained a decree in his favour 
took possession of the estate The decree-holder 
sought to execute the decree against B under 
s. 262 of the Code of Civil Procedure : — Held, 
that the decree was not agamst the estate but 
against A, the legal representative and was capable 
of execution only against A and her representatives, 
Subbanna v. V enkataknshnan, I. L. E. 11 Mad, 
408, followed. Kadiappait Sebyaikaean v. Vaba- 
DABAJULTi (1909) . . I. L. B. 33 Mad. 75 

— ■ s. 257 — Death of decree-holder, if 

relieves 'judgment-debtor of duty of payment — Mode 
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of 'payment — Delay in payment of instalment — In - 
terest. The death of the decree-holder does not 
relieve the judgment-debtor of the duty of paying 
up the decretal debt in one of the several modes 
specified in s. 257 of the Civil Procedure Code 
f(Act XIV of 1882) He should either deposit 
the amount in Court as directed m cl. (a) or should 
diake directions from the Court under cl. (c) Where 
dhe judgment- debtor upon the death of the decree- 
holder failed to deposit the balance due under an 
instalment decree till long after the date fixed for 
dhe payment of the instalment ; Held, that the 
judgment-debtor was liable to pay interest for the 
penod during which the instalment remained un- 
paid Narekdra Ghaitdra Lahiri V Charu 
Chandra Singh (1908) . 14 C. W. [N". 146 

ss. 267 A, 258. 

8ee Limitation Act (XV op 1877), Sch. 

II, Art. 179 (4) I. L. B. 32 AU. 267 

s. 258. Payments made out of 

‘Court m satisfaction of a decree and not certified 
do the Court under s. 258, Civil Procedure Code, 
cannot be proved under s 244, Civil Procedure 
Code. Kamini Debi v Aghore Nath Mukbrji 
(1909) 14 O, W. IN. 357 

% Adjustment or 

■payment of decree — Ad'justmentnot certified to the 
Court — Decree-holder acting upon the ad'justment 
and receiving money — Application to execute the 
decree — Estoppel by conduct — Indian Evidence Act 
{I of 1872), s. 115. A decree was adjusted outside 
the Court. No notice was given to the Court of 
the adjustment , and its sanction was not taken 
under s. 258 of the Civil Procedure Code of 
1882. The decree-holder received payments under 
the adjustment and after some time applied to 
•execute the decree irrespective of the adjustment- 
The judgment-debtor pleaded the adjustment as 
a bar to execution The decree-holder contended 
that the adjustment not having been certified to 
the Court, it could not recognise it as valid but 
was bound to execute the decree. The Subordi- 
nate Judge overruled the contention holding that 
as the decree-holder had, after the adjustment, 
received for several years moneys under it, he was 
-estopped by conduct under s. 115 of the Indian 
Evidence Act, 1872. Held, that the view of the 
Subordmate Judge gave the go-by to the plain 
language of the last paragraph of s 258 of the 
-Civil Procedure Code, 1882. There is no room left 
by the law for the operation of the law of estoppel 
in the matter of execution. The last paragraph 
•of s. 258 enacts a special law for a special 
purpose whereas s. 115 of the Indian Evidence 
Act, 1872, relates to the general law of estoppel ; 
and the principle is that a special law overrides 
for its purposes the general law. Per Ohanda- 
VARKAR, — ^Fraudulent executions of decrees must 
be discouraged by the Courts whenever they come 
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to their notice ; and decree-holders who enter freely 
into adjustments outside the Court and do not 
certify them as required by law, but fraudulently 
apply for execution, ignoring the adjustment, 
should be dealt with under the criminal law. Per 
Heaton, J — The purpose of s 258 of the Civil 
Procedure Code, 1882, is that the Court shall have 
complete knowledge of all that is done towards 
the satisfaction of its decree Trimbak Ram- 
KRISHNA V HaRI LaXMAN (1910) 

I. L. B. 34 Bom. 675 

s. 276 

See Mortgage . I. L. B. 33 Mad. 429 

s, 278 When a claim under s. 278, 

Civil Procedure Code, is dismissed without adjudi- 
cation it is not obligatory on the claimant to bring 
a regular suit Sardhari Lai v. AmbiJca Pershad, 
L R. 151. A. 7 '^3 : s.c. I L. R, Calc. 521 ; Kunj 
Behari v. Kandh Prashad, 5 0. L J 252, referred 
to But if such suit IS brought, the claimant is 
bound by its result and cannot be heard to say that 
the suit was unnecessary Banker Nath Pandit 
V. Madan Mohan Das (1909) . 14 C. W. IN. 298 

ss. 286j 295 — “ Claim or objec- 
tion ” entertainable under a. 285, nature of — Appli- 
cation for rateable distribution, if within. An ap- 
plication for rateable distribution of proceeds of 
property reahsed in execution cannot be deemed 
to be an application for determination of any 
“ claim to the attached prox^erty or of any objec- 
tion to attachment thereof,” within the meaning 
of s 285 of the Ci\il Procedure Code (Act XIV of 
1882) These words refer to claims and objection 
of the sort which can be summaiily inquired into 
and decided in execution proceedings as provided 
in the immediately preceding section or elsewhere 
in the Code as in ss. 278 to 281. An application 
purporting to be made under s. 295, which fails 
by reason of not satisfying the conditions laid down 
therein, ought not to be dealt with as one under 
s. 285 Chokalinqum v. Muthia ChHty, {1895) 
Lower Burma Judgments, 18^3 — 1900 {161), 

approved. GlarTc v. Alexander, 1 L R 21 Calc 200; 
Har Bhagab v Anandaram, 1 C. W. N. 126, 
considered. Ramjas Agarwada v. Ghrit Charan 
Sen (1909) . . . 14 C. W. IN. 396 

s29l. 

See Mortgage* 

I. L. B. 37 Calc. 897 

s. 295 — Rateable distribution under 

several decrees Same judgment-debtor ” — De- 
cree against judgment-debtor — Subsequent decree 
against his legal representatives to be satisfied out of 
Ms estate A obtained a decree against one Maru- 
thamuthu Pillai ; subsequently, B obtained a de- 
cree against the legal representatives of Maru- 
thamuthu Pillai and his estate in their hands. B 
applied under s. 295, Civil Procedure Code, 
to share rateably in the proceeds of property 
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sold in execution of A^s decree . — Held, that B 
was not entitled to do so. Govind Ahaji Jahhadi 
V Mahomvd') Vinayalc JahJiad'i, 1 L B, 25 Bom 
404, followed. When a decree is obtained against 
the legal representatives ot a deceased person, 
they are the 3 udgment-debtors KaUappan 
vaikaran v. Varadai'ajulu, 19 Mad, L, J. bol, 
referred to. Sbinivasa Aiyangek v. Kaxthimathi 
Ammal (1910) . . I. L. K. 83 Mad. 465 

s. 308. 

^ee Civil PpvOCEDTJEE Code, 1908, o XXL 

B. 89. . . I. E. B. 32 All. 380 

s. 311 — Application to set aside sale 

— Dismissal for default — Appeal — Adjournment 
— Illness An order dismissing an application under 
s 311, Civil Procedure Code, on the ground of the 
non-appearance of the applicant, is appealable 
Where the parties were ready with their witnesses 
but the case was adjourned for want of time, and 
on the date fixed for hearing, the applicant wanted 
t;ime on the ground of illness supported by a medical 
certificate from a Civil Hospital Assistant, but the 
Court refused the application : Held, that in the 
circumstances of the case the order was bad, and the 
case was remanded. Bkoja Sundae Roy Chow- 
DHUBY V. Moti Lal Mozumdae (1910) 

14 0. W. X, 573 

— ss. 813, 315. 

See Sale in execution op Deceee. 

I. Ii. B. 37 Calc. 67 

s 385. The only order under s 335, 

Civil Procedure Code (Act XIV of 1882), upon 
which the character of finahty is impressed is an 
order upon enquiry, and by parity of reasoning, 
the same efiect can attach to an order under s 
only when an investigation has been made. Kunj 
Behari v Kandh Prashad, 6 C. L J 362^ relied 
upon. Gouei Chaean Patni v Sita Patni (1909) 

14 C. W. N. 346 

, . s. 351 — Application to be adjudged 

insolvent by person against whom ceitificates issued 
under the Public Demands Recovery Act (I of 1895) 
— District Judge if may entertain apphcaUon — 
Refusal — Appeal — Revision. The District Judge 
has jurisdiction to entertain an apphcation under 
Ch.tf XX of the Civil Procedure Code to be ad- 
judged an insolvent notwithstanding that the 
debts, in re§pect of which rehef is sought, have been 
certified and in part recovered against him under 
the provisions of the Public Demands Recovery 
Act. There is no appeal from an order refusing 
to entertain such an application. But such an 
order may be set aside by the High Court in exercise 
of its re visional powers Kedae Bans Lal 
Missee V. Mahaeani Janki Koee (1909) 

14 O. W. IsT. 14 

ss. 366, 371 and Act V of 1908, 

order XXII, rules 2, 9 — Judgment passed after 
death of party not absolute nullitySuch judg^ 
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menf not liable to collateral attach but must be set 
aside only by proper proceedings and unless so set 
aside bars a fresh suit. A decree was passed in 
favour of a deceased plaintiff on the day of his 
death which occurred before the case was taken up 
for disposal and heard. In a suit brought by the 
representative of the plaintiff on the same cause of 
action and for the same relief, it was urged that 
the decree so passed was a nullity and that the 
subsequent suit was maintainable : — Held, that the 
smt was barred. It is only when the representa- 
tive of a deceased plaintiff fails to apply within 
the time allowed by law that a suit abates under 
order XXII, rule 2 of Act V of 1908 or that the 
Court could have passed an order under s. 366 
of Act XIV of 1882 that the suit shall abate. 
A decree passed after death is not therefore an 
absolute nullity The intention of the Legislature 
in enacting s. 371 of Act XIV of 1882 and older 
XXII, rule 9 of Act V of 1908 is clearly that 
wdiere a snit has abated, no fresh suit shall be 
bi ought on the same cause of action, and that any 
remedy which the representative of a deceased 
plaintiff may have is by application to the 
Court in which the suit w*as pending. Gooda 
COOPOOEAMIEE V. SOONDAEAMMALL (1909) 

I. Ii. B. 33 Mad. 167 

s. 368 — Abatement of appeal — Death 

of a respondent pending appeal — Representative 
not brought on record^Decr ee against all — 
Cause of action not surviving in favour of other 
respondents — Pre-emption One of the defendants 
respondents in a suit for pre-emption died pending 
appeal. No application w as made within limitation 
to bring his representatives on to the record, but 
the appeal was decreed as against all the respon- 
dents. Held, that the suit being one in which the 
cause of action did not survive against the other 
respondents, the decree must be set aside as a 
whole Raj Chunder Sen v Ganga Das Seal, I 
L R 31 Calc 487, referred to. Imdad Alt v. 
Jagan Lal, 1 L R. 17 All. 478, distinguished. 
I:ma:m-ud-din v. Sadaeath Rai (1910) 

I. L. B. 32 All. 301 

s. 372. 

See Execution Pkocebdings. 

14 C. W. -N, 752 

s. 375. 

See Compeo:mise, meaning of. 

I. Ii. B. 34 Bom. 502 
14 C. W, IN. 451 

See Dekkhan Agbicultueists’ Reliee 
Act, s 12 . I. L. B. 34 Bom. 502 

i8ce Pleadee’s Authoeity to Compro- 
mise . . I. L. B. 84 Bom. 502 

X)Q]^j.jian Agricul- 
turists^ Relief Act {XV12 of 1879), s. 12 — Compro- 
mise of the case — Gouvfs duty to record the compro- 
mise and pass decree in its terms — PleadtPs compro- 

D 
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7nis%ng without authority from his client — Client to ’ 
apply to cancel the compromise There is nothing I 
in the provisions of s. 12 or in any other section ! 
of the Dekkhan Agnculturists’ Belief Act, 1870. | 
which expressly deprives the parties to a sint of | 
the power of entenng into a compromise and hav- 
ing that compromise recorded under s 375 | 
of the Civil Procedure Code of 1882 which is the i 
same as order XXIII, rule 3 of the Code of 1908. 

A compromise means the settlement of a disputed 
claim. Where a party complains that a compro- 
mise effected m his name by his pleader was un- 
authorised, he must move the Court to cancel all 
that has been done and to revive the suit Basan^ 
(jowda v. Churchigirigowdaf I, L B. 34 Bom, 408, 
followed. , PiBAJi v. Ganapati (1910 

I. L. B. 84 Bonn 502 

% ^^Belates to the 

stilt , construction of — Bes judicata — Wrong decision 
on question of law, no bar to subsequent decision — 
Begistration Act, ss. 3, 17 — Provisions of Act do not 
relate to 'judicial proceedings — Provisos, effect of — 
Transfer of Property Act, ss 107, lOS (b) — Posses- 
sion of right to recover rent, how given The words 
“ relates to the suit ” in s. 375 of the Code of Civil 
Procedure mean “ relates to the matter of the claim 
in the case ” and there is nothing in the section 
to restrict the relief granted in the compromise 
to what is prayed in the plaint or less. \Miere 
the parties to a suit litigate as lessor and lessee 
for the ownership and possession of land, it 
is open to the parties to provide by compromise 
m what manner such land should be owned 
and enjoyed and such provision, although 
different from and even inconsistent with the 
plaint, relate to the suit ” wdthm the meaning 
of s. 375 of the Code. Venkatappa Nayanim 
V Thimmappa Nayanim, I. L. B. 18 Mad, 
410, not followed. Muthu Vi'jaya Baghunatha 
XJdayana Thevar v. Thandavaraya Tamhiran, 

I, I/. i2. 22 Mad, 214, not followed. Joti 
Kuruvetappa v. Izari Sirusappa, I. L, B. 
so Mad. 478, followed. An order or decree based 
on a mistake of law does not operate as res judicata 
in a subsequent proceeding in which the operation 
of such' decree or order is not called in question. 
Mangalathammal v Narayanaswami Aiyar, 1 L. 
B, 30 Mad. 461, referred to. The provisions 
of the Registration Act do not apply to proper 
judicial proceedings whether consisting of plead- 
ings filed by the parties or orders made by the 
Court. A compromise petition is a pleading filed 
by ^ parties and can be sued on although not 
registered. Bindeseri Naich v. Gang a Surani 
Sahu, I. L. B. 20 All. 171, followed. Cases 
which are clearly outside the scope of an 
enactment cannot be brought within it by any 
inference drawn from the terms of a proviso 
Decrees and orders generally are outside the 
scope of sub-s. 1 of s. 3 of the Begistration Act. 
Decrees and orders relating to leases, which 
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are governed by cl (d) of sub-s. (1) to s. 17 
cannot be brought within sub-s. (1) of s. 3 
merely because sub-s 2 of s. 17, which is in the 
nature of a proviso, expressly exempts certain 
orders and decrees relating only to els (b) and (c) 
of sub-s (1) to s. 17 of the Act. When the 
subject-matter of a lease is the rents and profits of 
land, the possession which a lessor, under s. 108 {b} 
of the Transfer of Property Act, is bound to give 
I the lessee, is sufficiently given by giving notice of 
I the lease to the ryots or other persons in occupation 
I and requiring them to attorn and pay rent to the 
lessee. Attornment by the tenants and actual 
receipt of rent is not hecessary to give the 
transferee possession of the rent Such notice 
will amount to dehvery of possession, only where 
the transferor himself has possession to give and 
I not where he is himself out of possession. Natesa 
I Chetti V. Ve^tgtj Naohiar (1909) 

I I. L. B. 33 Mad. 102. 

s. 396 — Partition — Preliminary decree 

in plaintiff^ s favour — Besistance to commissioner — 
Befusal of plaintiff^ s application for re-issue 
of commission. A prehmmary decree for parti- 
tion of a house having been made, the Court 
i appointed a commissioner to view the house and 
j prepare a scheme for partition. In this he was 
1 resisted by the husband of the plaintiff and was 
unable to execute the commission. The plaintiff 
apphed for the issue of a fresh commission, but 
the Court refused this and dismissed the suit alto- 
gether. Held, that the Court had no authority to 
nullify its decree by totally dismissing the suit, but 
ought to have acceded to the request of the plaint- 
iff to re-issue the commission and to have seen 
that its order was obeyed. Mastjm-tjn-nissa v. 
Latieai? (1910) . I. L, B. 32 All. 319* 

ss 443, 456. 

/See Minor . . I. L. B. 32 All. 287 

- ss. 470—474, 578. 

Bee Interpleader. 

I. L. B. 37 Calc. 552 

s 606. 

Bee Arbitration . I. L. B. 37 Calc. 63 
s. 551. 

Bee Jurisdiction I. L, B. 34 Bom. 267 

s. 564. 

Bee Remand . I. L, B. 37 Calc. 11 

s. 583 — Decree reversed on appeal — 

Restitution — Mesne profits — Jurisdiction of Court 
to which application for restitution is made. It is 
the legal effect of a decree of reversal that the party 
against whom the decree was given is to have res- 
titution of aU that he has been deprived of under 
it. A Court of Appeal does not necessarily enter 
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into the question whether a decree, it is about 
to reverse, has been executed or not. Hvrro 
Chander Eoy GhowdUry v. Shoorodhonee Dehia, 
9 W, E. 402^ Dorasami Ayyar v. Annasami Ayyar^ 
I, L. R 23 Mad., 806, and Collector of Meerut v, 
Kalha Prasad, I, L. R. 26 All. 665, referred to. 
Kalha Singh v. Paras Ram, 1. L. R. 22 Gale. 484, 
distinguished. A mortgagor obtained a decree for 
redemption and in execution thereof recovered 
possession of the mortgaged property. On appeal, 
however, the High Court enhanced the sum payable 
by the plamtifi mortgagor and on his failure to 
pay, the suit was dismissed. The mortgagee there- 
upon applied to the Court of first instance 
asking to be restored to possession of the mortgaged 
property and also for mesne profits for the period 
during which he was out of possession Held, 
that the Subordinate Judge had jurisdiction, not 
only to make restitution by restoring possession, 
but also to award mesne profits, although the de- 
cree of the High Court did not specificafly provide 
for mesne profits. Paebhtt Dayal v. Ali Ahmad 
(1909) . . . . I. L. R. 32jAU. 79 

s. 622 — RehgioiijS Endowments Act, 

XX of 1863, 3. 18 — District Judge may, in 
disposing of petitions under s, 18, make inquiries. 
An order of a District Judge under s. 18 of 
Act XS of 1863 is not open to revision under s. 
622 of Act XIV of 1882, unless he acts illegally 
in the exercise of his jurisdiction. In re Venkatas- 
wara, I. L. B. 10 Mad. 98, referred to. A District 
Judge acting under s. 18 of Act XX of 1863 
has power to make enquiries before disposing of 
the apphcation for leave to sue and is not bound 
to decide on a bare perusal of the application. 
Ramakathak Chettiar V. Ananthai^abayana 
Aiyab (1909) . . I. L. R. S3 Mad. 412 

635. 

See Practice • I. L. R. 37 Calc. 853 

CIVIL PROCEDURE CODE (ACT V OP 
1908). 

ss. 2 (II), SO — Public officer — Suit 

against public officer — Notice of claim necessary — 
Cantonment Committee is public officer — Canton- 
ments Act (XIII of 1889), s. 80, applies to actions 
ez delicto and not to actions ez contractu. A Can- 
tonment Committee constituted under the Indian 
Cantonments Act (XIII of 1889) is a “public 
officer ” within the meaning of s. 2, cl. (IT) of the 
Code of Civil Procedure (Act V of 1908). Before 
the Committee can be sued, the notice prescribed 
by ^ s. 80 of the Code must be given. The 
notice ^ contemplated by s. 80, has to be given 
for actions sounding substantially in tort ; and it 
makes no difference that those actions are, by op- 
eration of law, treated, for certain purposes, as 
actions ez contractu. Rajmal v, Hanmant, I. L. R. I 
20 Bom. 697, considered. Cecil Gray v. The Cah- I 
TOHMENT Committee of Pooka (1910) 

I. L. R. 34 Bom. 583 
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I s. 9 — Suit for declaration and injunc^ 

tion — Right to perform Ram Lila, such performance 
not being connected with any shrine or temple and 
being supported by purely voluntary contributions — 
Suit not mainiainahle — Jurisdiction. The plaintiff, 
a minor, sued for a declaration that he had the 
right to perfoim certain religious pageants in 
Benares and to receive subscriptions in connection 
therewith, and claimed an injunction to restrain 
the defendant from interfering with that nght. It 
was found that these pageants had been performed 
for many years past by the plaintiff’s father, 
grandfather and great-grandfather with the aid 
of volimtary subscriptions from the Hindu com- 
munity. But the pageants were not connected 
with any particular temple, shrine or sacred spot, 
nor did the plaintiff or his ancestors hold any 
office by virtue of which they were under any 
obligation to perform such pageants. The 
performance thereof was in fact wholly volun- 
tary. Held, that the plaintiff’s suit would not 
lie Tholappala Charlu v Venkata CJiarlu, I. L. 
R 19 Mad. 62, Srinivasa v. Tiruvengada, 
I. L. R. 11 Mad. 450, and Hur Loll v. 
Jeorakhan Lall, (1862) S. D A., N.-W. P. 314, 
referred to. Chxtnnu Datt Vyas v. Babtj Nakdak 
(1910) . . . . 1. L. R. 32 AIL 627 

s. 11. 

See Limitation Act, 1877, ss. 6, 7. 

I. L. R. 34 Bom. 589 

1. ; Res ^udicata-^ 

“ Former suiV' — Application of rule of res judicata 
unaffected by question in which Court an appeal lies. 
The rule of res judicata so far as it relates to the 
retrial of an issue, refers not to the date of the 
commencement of the litigation but to the date 
when the Court is called upon to decide the issue. 
Balkishan v. Kishan Lai, I L. R. 11 All. 148, 
followed. Held, also, that it is the competency of 
the Court of first instance to entertain the two 
suits which regulates the apphcation of the rule of 
res judicata : the fact that in the two suits appeals 
may lie in different Courts does not affect the 
apphcation of the rule. Beni Madho v. Indar 
Sahai (1909) . . L L. R. 32 AIL 67 

2. Limitation Act 

(XF of 1877), ss 5 and 7 — Application to file an 
appeal in fermd pauperis— Delay in making the ap^ 
plication — Minor applicant — Excuse of delay — Pro- 
bate— Grant of probate— Question of title not affected 
by the grant— Res ndicata A smt filed in formd 
pauperis was decided on the 10th February 1908. 
An apphcation for leave to appeal in formd pauperis 
was^ presented to the High Court on the 13th 
April 1908 ; but as it was beyond time it was re- 
j'ected. On an application to excuse the delay, 
it was excused <jn the ground that the applicant 
having been a ‘minor, s. 7 of the Limitation 
Act, 1877, applied. At the hearing, it was obj'ected 
that the application for permission to appeal in 
forind puaperis must he treated as an appeal,, 
and that s, 5, and not s. 7 of the Limitation. 

D 2 
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Act, applied to it. Rdd^ overruling the contention, 
that whether the application treated as falhng 
under s. 5 or under s. 7 of the Limitation 
Act, 1877, the result was the same If it fell under 
s. 5, as an appeal, then under the second para- 
graph of that section, which apphed to appeals, 
the Court had jurisdiction to excuse delay, after 
the period of hmitation prescribed for the presenta- 
tion of an appeal had expiied If, on the other hand, 
it be treated as an application and fell under s. 
7 of the Limitation Act, it was clearly within time 
and there was no need of excusing delay because 
the section provided that a minor could apply after 
he had attained the age of majority within a certain 
period The probate is conclusive only as to the 
appointment of executors and the vahdity and the 
contents of the wnll ; and on the application for 
probate it is not the province of the Court to go into 
the question of title with reference to the property 
of which the wall purports to dispose, or the validity 
of such disposition. Chintamak Vyankatrao 
V RaMCHANDBA VYA2TKATRAO (1910) 

I. L. B. 34 Bom. 589 

s. 12. 

See Be]s’gal Tenancy Act, s. 103B. 

14 C. W. ISr. 364 

ss. 14, 151 ; o XXiVII, r. 1 — Review 

of judgment — Application for review in second appeal, 
based on alleged discovery of new and important 
evidence. The High Court cannot in a second 
appeal entertain an application for a review of 
judgment based on the ground that since the dispos- 
al of the appeal, documentary evidence has been 
discovered which, if sufficiently proved, would have 
led the Court below to come to a different finding, 
although, had such evidence been discovered be- 
fore the disposal of the appeal, the Court might 
have allowed the appellant to withdraw the appeal 
with a view to apply to the lower Appellate Court 
for a review of judgment on the ground of the 
discovery of fresh evidence. Panchanan Mooher^jee 
V. Radhanath Mookerjee, 4 B. L R. 213, and Raru 
KuUi V. Mamad, /. L. R 18 Mad. 480, referred to 
and followed Nand Kishore, In the matter nf 
the petition of. (1909) . . Ii. B. 32 AIL 71 

, s. 24. 

See Execution op Decree. 

I. Ii. B. 37 Calc. 574 

. ^ Bombay Civil Courts Act 

{XI V of 1869), Pari V — Suit cognizable and heard by 
the First Class Subordinate J^ge — Application to 
ih& Court of the District J udge for transfer — Transfer 
of the application to ike Assistant Judge — Order of 
the Assistant Judge for transfer of the suit to the 
District Court— Jurisdiction. The plaintiff filed 
a suit in the Court of the Eirst Class Subordinate 
Jud^ claiming R18,797. The suit was heard 
by that Judge for some days and then the defend- 
ant filed an application in the Court of the District.. 


CrVIL PBOCEDXTBE CODE (ACT V OP 
1908) — oontd. 

— s. 24 — concld. 

Judge for transfer of the suit to another Court. 
The District Judge transferred the apphcation to 
the Assistant Judge for disposal. The Assistant 
Judge heard the apphcation and ordered that the 
suit be transferred to the Distnct Court for trial 
The plaintiff having objected that the older of the 
Assistant Judge was without jurisdiction : Held, 
setting aside the order, that under the provisions 
of the Bombay Civil Courts Act (XIV of 1869), 
Part V, the limit of the Assistant Judge’s jurisdic- 
tion for the purpose of hearing suits is R 10,000, 
and that in case of smts and applications when the 
value of the subject-matter does not exceed 
R5,000, an appeal in appealable cases lies to the 
Distnct Judge The Assistant Judge is, therefore, 
not a Judge of co-ordinate jurisdiction to the 
District Judge. He is, therefore, not a Judge of 
the District Court and the order complained of wag 
not made by the Distnct Court which alone had 
junsdiction S. 24 of the (hvil Procedure 
Code (Act V of 1908) empowers the District Court 
to withdraw any suit and try and dispose of it 
The suit withdrawn being for a sum exceeding the 
jurisdiction of the Assistant Judge he could not try 
and dispose of it. He was, therefore, not a Judge 
of the Distnct Court as contemplated by the section 
which must be a Coui*t of unhmited pecuniary 
jurisdiction. Haji Umar Abdul Rahiman v. 
Gustadji Muncherji (1910) 

I. Ij. B, 34 Bom. 411 

s. 33, o. XX, rr. 6 and 7 — Adminis- 
tration suit — Finding on a substantial question of 
nqht between parties — Appointment of Receivers — 
Finding — Decree — Appeal In an administration 
suit the first Court recorded a finding on a sub- 
stantial question of right between the parties and 
appointed receivers. The plaintiff did not apply 
to have a formal decree drawn up. The plaintiff, 
however, appealed agamst the finding on the 
ground that it amounted to a decree. The Judge 
rejected the appeal holding that there was no decree 
which could be the subject of an appeal. On 
second appeal by the plaintiff: — Held, that the 
second appeal could not be entertained because 
there was in fact no formal decree from which 
an appeal could be preferred. Bai Divali v. 
Shah Vishnav Manordas (1909) 

I, Ii. B. 34 Bom. 182 

ss. 36, 37. 

See Power- OF- Attorney. 

I. L. B. 37 Calc. 399 

— ss. 47. 96, 104 (5), 135 {2)— Execution 

of decree — Arrest — Privilege of exemption from arrest 
under ciml process—Appeal. Certain judgment- 
debtors, who had come from Bombay to Benares 
to look after an application which they had made 
for the rehearing of a case decided against them 
ex parte, were arrested under a warrant takentout 
by the decree-holder in execution of his decree. 
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• ss. 47, 985 104 ( 6 ), 135 

At the time of their arrest the judgment-debtors 
were seated in the tram at the Benares railway 
station and had taken tickets for Allahabad. Held, 
that the judgment-debtors were not exempted 
from arrest under s. 135 of the Code of Cml 
Procedure, 1908, also that the order for their arrest 
was appealable as a decree under s. 96 of the 
Code. In the matter of Siva Bux Sawntharam, 
I. L. R. 4 Mad, S17, not approved. Wooma 
Churn Dhole v. Ted, 14 B L, R. A'pp 13, referred 
to. Ardeshieji Framji V Kalyais Das (1909) 

I, L. B. 32 All. 3 

s. 48 — Execution of decree — Decree 

for sale Ufon a mortgage passed before 190S — 
Retrospective effect of Statutes. Held, that the 
right to enforce execution of a decree being a 
substantive right and not a mere matter of pro- 
cedure, s. 48 of the Code of Civil Procedure, 1908, 
will not have the effect of barring execution of de- 
crees which were passed prior to the enactment 
of the Code and were, having regard to the Code of 
Civil Procedure of 1882, and to the Indian Limit- 
ation Act, 1877, alive at the time of its coming into 
force. Smith v. Callander, {1901] A. C. 297, Phillips 
V. Eyre, L. R. 6 Q. B. 1, and Roddam v. Mcrleijy 
1 DeO. & J. 1, referred to. Kaufsilla v. Ishri 
Singh (1910) . . I. L. E, 32 All. 499 

— s, 53 — Execution of decree — Effect 

of previous older in execution — Res 'judicata. 
When the court executing a decree had decided 
that the decree as it stood was incapable of 
enforcement against the ancestral property of 
the original debtor, but could only be enforced 
against property in the hands of the judgment- 
debtors by way of inheritance and not by way of 
survivorship : Held, that this decision was res 
judicata between the parties to the decree and was 
not affected by the provisions of ss. 52 and 53 
of the Code of Civil Procedure, 1908. Collector 
OE SHAHJAHANPim V. KtJNJ Behari Lal (1910) 
I. L, R. 82 All. 210 

ss., 92, 115. 

See Public Charities. 

14 C. W. 3Sr. 932 

s. 99 — Misjoinder includes non- 

joinder — What parties necessary m suit against 
Icarnavan of tarwad to enforce contract of previous 
Icarnavan — When act of Icarnavan impeachable 
In a suit to enforce against the karnavan of a tarwad 
m his capacity as such karnavan a contract made by 
a previous karnavan on behalf of the tarwad, it 
is not necessary to add the other members of the 
tarwad as parties. ‘ Misjoinder ’ in s. 99 of the 
Civil Procedure Code of 1908 includes ‘ non-joinder ’ 
A contract made by the karnavan of a tarwad, if 
prudent and fair at the time it was made, is binding 
on his successor in oflace. Yakkanath Eachara- 
TTNNi Valia Kaimal v. Manahkat Vastjni Elay^a 
Kaimal (1909) . . I. L. R. S3 Mad. 436 


CIVIL PROCEDURE CODE (ACT V OF 
1908) — contd, 

s. 115. 

See Criminal Jurisdiction. 

14 C. W. IV. 806 
I. L. R. 37 Calc. 714 

See High Court, Original Side, juris- 
diction OF . I. L. R. 37 Calc, 714 

See Jurisdiction I. L. R. 34 Bom. 267 

See Sanction fob Prosecution. 

1. L. R. 37 Calc. 13 

— — Order granting an 

application for leave to sue in formd pauperis — 
— Revision. Held, that no apphcation m revision 
will he to the High Court from an order granting 
an apphcation for leave to sue in formd pauperis. 
Earsaran Singh v. Muhammad Raza, 1. L. R. 
4 All. 91, and Bulneshri Dat v Bidiadis, All. Weekly 
Notes {1882) 69, followed. Faiz Musammat 
Muhammad Khan v. Aziz-un^mssa, All. Weekly 
Notes {1893) 218; Musammat Changia v. Joti 
Prasad, Giml Revision No. 24 of 1910, dated 31 ay 
24th, 1910, Ohulam Shdbhir v. Dwarha Prosad, 
I. L. R. 18 All. 163, and Dehi Das v. Ejaz 
Husain, I. L. R. 28 All. 72, referred to. Muhajoiad 
Ayab V. Muha^imad Mahaiud 

I. L. R. 32 All. 623 

ss. 119, 129. 

See Practice . I. L. R. 37 Calc, 863 
s. 128. 

See Contract Act, ss. 39, 73, 120. 

I. L. R. 34 Bom. 192 

s. 144. 

See Ex parte Decree. 14 C. W. IV. 182 

s. 148. 

See Practice . I. L, R. 37 Calc. 648 
S.151. 

See Caste question, jurisdiction of 
Civil Courts in. 

I. L. R. 34 Bom. 467 

See Stamp Act, 1899, s. 52. 

14 C. W. IV. 1101 

See Trusts Act . I. L. R. 34 Bom, 467 

See Trustees of Caste-funds. 

I. L. R. 34 Bom. 467 

1 . Decree of Small Cause Court 

— Money lying in deposit in the Court of the First 
Class Subordinate Judge — Attachment and recovery 
of money in execution of the Small Cause Court 
decree — Suit in the Court of the First Glass Sub’ 
ordinate Judge for a declaration that the attachment 
was invalid and for refund of money — Decree accord* 
ingly — Proceedings in the Small Cause Court and 
order for refund by that Court — Order not sustainable. 
The plaintiff brought a suit in the Court of the 
First Class Subordinate Judge and finally obtained 
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a decree declaring that an attachment on certain 
money, already lying m deposit in that Court, levied 
by the defendant m execution of his Small Cause 
Court decree was invalid and decreeing that the 
defendant should repay the same to the plamtiS. 
In execution of the said decree in the suit of the 
Court of the First Class Subordinate Judge, the 
plaintifi apphed to the Small Cause for the refund 
of the money and that Court passed an order for 
the refund. The defendant, thereupon, preferred 
an apphcation to the High Court under the 
extraordinary jurisdiction. Held, setting aside 
the order, that such an order could only be made if 
it was necessary for two purposes, namely, for the 
ends of justice or to prevent the abuse of the pro- 
cess of the Court. The plaintiff had already a 
decree which he was entitled to execute in the 
First Class Subordinate Judge’s Court. Ganesh 
NaBAYAN V. PUBTJSHOTTAM GaNGADHAE (1909) 

I. li. E. 34 Bom. 136 

2. Caste questions — Trustees of 

caste funds — Extent of right to inspect documents — 
Demand and refusal-^ Jurisdiction of Civil Courts 
in caste questions — -Application of Indian Trusts 
Act {II of 1882), ss 5 and 6, to creation of trusts to 
caste funds — Civil Procedure Code (Act V of 1908), 
s. 151, Held, that when according to well-estab- 
lished principles certain questions have been re- 
moved from the jurisdiction of the Court, they 
cannot be brought within the jurisdiction under 
s. 151 of the Civil Procedure Code (Act V of 1908). 
Jeteabhai Eaesey V, Chabsey Cooverji (1909) 
1. Ii. E. 84 Bom. 467 

s. 152, 

See Peacttce . I. L, E. 87 Gale. 649 

o. I, r. 8, 0, II, r. 3 — Grades of 

several defendants in one suit — “ Same act or 
transaction ” — “ Series of acts or transactions ” — 
Practice. In reading order I, rule 3, of the Civil 
Procedure Code (Act V of 1908) it seems quite 
obvious that the word “ same ” which precedes 
the words “ acts or transaction ” governs also the 
words “ series of acts or transactions ” and must 
be read before those words also. The first condi- 
tion to be fulfilled before joining several persons 
as co-defendants in the same suit is that the right 
to relief sought in the suit must arise agamst all the 
defendants from the same act or transaction or 
from the same series of acts or transactions. The 
second condition to be fulfilled under the rule is 
that some common question either of fact or law 
should arise against the defendants if separate 
suits were brought against such persons. Before 
a plaintiff can join several defendants in the same 
suit both the conditions laid down m the rule must 
be fulfilled, first, the relief sought against the de- 
fendants whether jointly, severally or in the alter- 
native must arise from the same act or transaction 
or the same series of acts or transactions. And, 
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secmdly, there must rise between the plamtiff and 
aU the defendants some common question of law 
or fact. The plamtiff may m one action unite 
several causes of action agamst several defendants 
provided that aU such defendants are “ jointly liable 
in respect of each and all of such causes of action ” 
and that the condition precedent to the plaintiff 
being allowed to jom several causes of action agamst 
several defendants, is that such defendants must all 
“ghave^a jomt mterest in the mam question raised 
by tbe^htigation ” and that causes of action joined 
in one suit agamst several defendants must be causes 
of action in which “ the defendants are all jointly 
interested.” It is not necessary, that every de- 
fendant should be interested as to all the reliefs 
claimed m the suit but it is necessary that there 
must be a cause of action in which aU the defend- 
ants are more or less interested although the rehef 
asked agamst them may vary. Umabai v, Bhau 
Balwant (1908; . . I. L. E. 34 Bom. 868 

“ o. I., r. 8. 

See Ad-'Iiihstbation Suit. 

I. L. R. 34 Bom. 420 

See Party to a suit. 

I. L. E. 34 Bom. 420 

See Practice . I. L. E. 34 Bom. 420 

Parties — Practice — Suit filed by 

plaintiff representing body of creditors — Application 
to he made party — Administration suit Where a 
suit has been filed on behalf of a body of persons 
and an individual member of that body applies 
to be made a party, he must show that his interests 
will be seriously prejudiced if he is not allowed to 
come in. He must show that the conduct of the 
suit is not in proper hands, or that action pre- 
judicial to his mterest is being taken by those who 
purport to represent him. In an administration 
siut it IS extremely undesirable that individual 
creditors should be added as parties unless 
they shovv some very strong reason. The 
willingness of the applicants to bear their own 
costs does not counterbalance the delay^^caused 
by the addition of a party and the consequent 
increase m the cost of other parties. Vassostji 
Tricumji & Co V, Esmailbh4I SmvJi (1909) 

I. L. E. 34 Bom. 420 

o. I, r. 6. 

See Limitation Act, 1877, ss. 22, 28. 

L L. B. 34 Bom. 91 

o. II, r. 2 (2), 

Civil Procedure Code (1882), s. 43. 

I. L. E. 32 All. 625 

o. XI, r 14r— Discovery— Court 

— Power to interfere with interlocutory order under the 
Charter Act {24 and 25 Vict., c. 104), s, 15 — Order 
for discovery — Power of Court how to be exercised-^ 
Order before issues framed or written statement filed — 
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Bight of inspecting party to take copies and notes. 
Order for production of documents can be made 
under rule 14 of Order XI before the issues have 
been framed. The order must no doubt ^be limited 
to such documents alone as relate to matters in 
question in the smt and the Court must conse- 
quently, before it makes the order determine for 
the puipose thereof what are the matters in ques- 
tion in the suit, and this may well be done even 
before the issues have been framed. Provided this 
is done, an order for production of the defendant’s 
documents may be made at the instance of the 
plaintiff even before the written statements have 
been filed Union Bank of London v Manly, 13 Ch 
D. 1^39, Augustinus v. No nicks, 16 Gh. JD 13, re- 
ferred to. A party cannot obtain a commission for 
the inspection or production of books or papers in 
order that he may ransack them for evidence to 
make out his case. A party cannot ask for dis- 
covery With a view to ascertain the evidence on 
which his opponent’s action or defence rests. 
But if the documents are matenal to the appli- 
cant’s case, it is no objection to their production 
or inspection that they relate to the case of his 
adversary The Court is ordering production 
should by its order specify the time and place of 
(inspection and give direction as to the manner of 
inspection. The Court cannot delegate the exer- 
cise of its pov er of requiring the production of any 
document under the rule to a Commissioner. 
The party who has obtained an order to inspect 
documents may take notes of their content. He 
has also the right to take copies, but on apphcation 
to the Court. There is no possible ground for 
-controversy that if the High Couit is satisfied 
that an interlocutory order of the description now 
before us has been made without jurisdiction or 
under such circumstances as are likely to cause 
irreparable injury to one of the litigants, the High 
Court has ample power to set matters nght under 
8. 15 of the Charter Act ” Bhape v. Persliad, 
I. L, B, 1 Calc- 687, referred to Gobinda Mohan 
Las V , KtJNJA Behary Dass (1909) 

14 O. W, IT. 147 

o. XIX, r, a 

See Affidavit I, L. B. 37 Calc. 259 : 

14 C. W. X. 163 

o. XXI, r. 24 (S). 

See Penal Code (Act XLV of 1860) 
s. 186 . I. L. B. 37 Calc. 122 

O. XXI, r. 89 — Civil Procedure 

Code {1882), a. 308 — Execution of decree — Sale in 
execuhon^Forfeiture of auction-purchaseP s de- 
posit. An auction-purchaser deposited in Court 
B 1,000 out of a total sum of B2,200. Owing 
to the judgment-debtor making an application to 
have the sale set aside, the auction-purchaser did 
not deposit the remainder of the purchase money. 
The judgment-debtor’s apphcation was not accom- 
panied, as it should have been, by court-fee stamps 
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in payment of the expenses of the sale. Reid, on 
application by the auction- purchaser for lefund of 
the money deposited by birn, that the Court would 
have exercised a proper discretion in allowing a 
refund as prayed, and it was allowed, subject to 
payment by the applicant of the expenses of the 
sale. Mathijra Prasad Pande v. Gadri Shankar 
Das (1910) . . . I. L. B. 32 AU. 380 

o.XXI, r. 91. 

See Bengal Tenancy Act, s. 65. 

14 C. W. IT. 1093 

o XXXIII, rr. 1, 2 and 6 — Appli- 
cation to sue as pauper — Disqualification — Siibject- 
matter of suit^Gause of action — Civil Piocedure 
Code {Act V of 1903), trder XXXIII, rules 1, 2 
and 5. A mortgagor apjilied for permission to in- 
stitute a suit as a pauper for the setting aside of a 
sale of the mortgaged property by the mortgagee, 
with an alternative claim for damages. The mort- 
gagee, admitting there was a surplus due to the 
applicant after the mortgage-debt bad been satis- 
fied paid Bid into Court, and contended that the 
applicant was not a pauper, and further that the 
applicant disclosed no cause of action. Held, that 
the applicant was a “ pauper ” within the meaning 
of the Explanation to order XXXIII, rule 1, of 
the Civil Procedure Code (Act V of 1908), but 
that the allegations contained in the apphcation 
did not disclose a cause of action. Dwarkanath v. 
Madhavrav, I. L B. 10 Bom. 207, not followed. 
Fatmabai V. Dossabhoy Bttstomjee Umrioab 
(1909) . . . I. L. B. 34 Bom. 638 

o. XXXIV. 

See Mortgage . I. L. B. 37 Calc. 907 

o. XXXIV, r. 14 — Usufructuary 

mortgage— Possession not given to mortgagee — Suit 
for, possession compromised, mortgagee taking a 
simple money decree — Sale of mortgaged property, 
A usufructuary mortgagee who had not obtained 
possession of the mortgaged ^ property brought a 
suit for possession. The suit w'as compromised 
and by consent a simple money decree was passed 
in favour of the mortgagee. Held, that, the decree 
being a decree pas.sed on a compromise, the mort- 
gagee was not precluded from bringing the mort- 
gaged property to sale in execution thereof. Madho 
Prasad Singh v. Baij Nath, All- Weekly Notes (1905) 
152, Hem Ban v. Bihan Gir, I. L. B. 28 All 
58, and Narsingh Das v. Munna, 6 A, L. J. 781, 
distinguished. Bai Kashi Pershad Singh v. Boibu 
Duleep Narain Sahu, 8 C. W- N. 264, followed. 
Ganesh Singh v. Dbbi Singh fl910) 

I. L. B. 32 All, 377 

0 . XXXVIII, rr. 5, 6. 

See Divorce . I. L. B. 37 Gale. 613 

o. XL , r. 1 — Beeeiver, ap. 

p ointment of — Gourfs discretion— Partition su%t 



{ 79 ) 


DIGEST OE CASES. 


( 86 ) 


CIVIL PEOCEDtTBE CODE (ACT V OE 
1908) — contd. 

o. XIj, r. 1 — contd 

— Exclusion of co-oxn\er tf giound for appointment, 
wliennoioaste established- — Change of lau. Under 

0. XIj, r. 1 of the Chvil Procedure Code, the Court has 
been given precisely the same discretion in questions 
of appointment of a receiver that the Courts in Eng- 
land have, llie condition in the old Code that to 
justify such appointment in any ease it should be 
found necessary to preserve property from waste 
and alienation having been removed there has been 
a substantial widening of the Court’s discretion. 
Where therefore in a suit for j^artdion of joint- 
family property it was proved that a co-owner 
admittedly entitled to a half share in a considerable 
portion of the properties in suit was being kept cut 
of possession by the co-owner, wnth the result that 
all supplies were cut off from his branch of the 
family * Held, that although no case of waste 
might have been established against the co-owner 
in possession the case w'as eminently a jjroper one 
for the appointment of a receiver. Eaiesh Nath 
Moolerjee v. Omerio Naiitli M liter, I L. E 17 
Calc. 614, Chandi Dat JJia v Padmanand Singh^ 

1. L. E. 22 Calc 459, not fo Howled Porter v. 

Lopes, 7 Ck. D. 35S, relied on Ramji Ram v 
Saligram (1909)j . . 14 C. W. IST. 248 

2, Eeceive'i, appoint- 

ment of — Judicial discretion of Court — Just and 
convenient ” what is — Defendant m possession not 
to he disturbed except on strong grounds — Waste 
— Delay in instituting a suit, effert of, on receiver- 
ship application by plaintiff. The words “ just 
and convenient ” in o. XL, r 1, are derived from 
the English Judicature Act which greatly enlarged 
the pow'ers w^hich the Court of Chancery formerly 
exercised, and the Courts m India have the fullest 
jurisdiction to appoint as well as to remove a Re- 
ceiver in the exercise of a sound Judicial discretion. 
A Receiver should not be appointed in supersession 
of a bond fide possessor of the property in contro- 
versy unless there is some substantial ground for 
interference. Sidheswan Debi v Abhoyesivan Debi, 
I. L. E. 15 Calc followed Mohunf Siarani 
Das V. Mohunt Mohabir Das, 5 C.W N 362, Sham 
Chand Gin v. Bliaya Earn Pandey, 5 G. W. N 365, 
referred to. Held, on the facts, that the charge of 
waste against the defendant m possession had 
not been established and that plaintiff’s delay 
in instituting the suit was such as to disentitle 
him to relief by appointment of a Receiver. Mat- 
HiTRiA Eebya V Shtbdayal Singh Hajari (1909) 

14 C. W. N. 252 

o. XIiIII, r. 1. 

See Receiver . * 14 C* W. N, 183 

o. XhV, r. 7. 

See Privy Councit- • 14 C, W. US*# 420 

; “ Date of decree ” 

m o. 45, rule 7, Civil Procedure Code, means the ^ 
date on which the decree is pronounced and not' 
that on which it is signed. The Oivners of the Ship 


CIVUi PROCEBtJBE CODE (ACT V OE 
1908) — concld. 

s. 152 — conoid. 

Brenhdda ” v. The British India Steam Naviga^ 
tion Co., I. L, E. 7 Calc. 517, followed. Hareitdra 
Lal Roy Choudhey v. Hari Dasi Debi (1909) 

14 C. W. IsT. 420 

Seh, II, s. 1 — Award — Reference by 

parties interested — Defendant who did not appear 
not 'joining — Validity of reference. A suit was 
brought against several persons, one of whom was 
a minor An ofScial of the court w'as appointed 
guardian ad litem for the minor defendant, but be 
did not put in an appearance. The parties, wuth 
the exception of the minor, applied to the Court to 
refer the matters in dispute to arbitration. The 
reference w’as made and an aw'ard w^as given by 
arbitrators, whereby the mmor w'as exempted from 
the plaintiff’s claim. Objections were taken to 
the award, but they were overruled and a decree 
passed in accordance wuth the aw^ard. Held, that 
the minor, not having put in an appearance nor 
contested the suit, was not a person interested in 
the matters w’hich were referred to arbitration, 
wdthin the meaning of s. 1, sch. II, of the Code of 
Civil Procedure, and his not joining in the reference 
did not invalidate it. Pitam Mai v. Sadig Ali 
Khan, I. L. E. 24 All. 229, applied. Ishar Das 
Keshab Deo (1910) . I. L B. 32 AU. 667 

Sell. II and s. 92 — Mahomedan 

law — Waqf — Public charitable trust — Dispute as 
to right to succeed as mutawalli — Arbitration. A 
trust for charitable purposes being a trust of a 
public character, the right to succeed to the trus- 
teeship of such a trust is not a right which can be 
settled by arbitration : a Court therefore has no 
jurisdiction to entertain an application to file an 
award in such a matter under s. 20 of the second 
schedule to the Code ot Civil Procedure, 1908. 
Mahadeo Prasad v. Bindeshri Prasad, I. L. E. 30 
All 137, referred to. Muhammad Ibrahim Khan 
V. Ahmad Said Khan (1910) 

I. L. B. 32 All. 503 

COCAmE. 

See Bombay Abkaei Act, ss. 4.*^ (b), ‘VI, 

I. L. B.{34 Bom. 342 

CO -EXECUTANT. 

See Attesting Witness. 

14 C. W. N. 1046 

COGNIZANCE OE OEEENCE. 

See Jurisdiction of Magistrate. 

I. L. B. 37 Calc. 221 

COLIiECTOB, SALE BY. 

See Certificate of Sale. 

I. L. B. 37 Calc. 107 

COMMISSION' (SECRET). 

S ee Principal and Agekt. 

I. L. B. 37 Calc. 81 
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COMMITMENT. 

See 3 URY, right of trial by. 

I. Ii. R. 37 Calc. 467 

COMPANIES ACT (VI OE 1882). 

s. 76*~Artieles of association— 

Alteration of memorandum of association 'by articles — 
To what extent a company can by resdution alter 
article''. Under s. 76 of the Indian Companies Act 
anything y hioh appears in the articles of associa- 
tion but is not provided for in the memorandum of 
association may be altered by a special resolution 
Where the articles of association provide for matters 
which need not, under s. 8 of the Companies Act, be 
contained in the memorandum of association and 
which are not either expressly or impliedly dealt with 
by such memorandum, the portions of the articles 
dealmg with such matters cannot be treated as part 
of the memorandum and can be altered by a special 
resolution of the company Rights w^hich have 
their origin in a contract outside the articles, 
the terms of which contract are found in or referred 
to in such articles, can be altered by such alteration 
of the articles unless it is proved that one of the 
terms of such contract was that such rights should 
not be affected by an alteration of the articles. 
Chithambaram Chettiar V . Krishfa Aiyahgar 
(1909) . . . I. Ii. R. 33 Mad. 36 

ss. 128, 129, 130, and 1 131— Wind- 
ing up petition — Petitioner a creditor for amount 
not immediately payable — General financial position 
of company — Scheme of arrangement — Practice. The 
definition of “debt” in s. 130 of the Indian 
Companies Act (VI of 1882) is quite distinct 
from the meaning of the word “creditor.” 
A creditor is a person to whom money is owed by 
the Company. Whether he can claim immediate 
payment of that debt or his right to demand pay- 
ment is deferred by bis agreement with the Com- 
pany to a future time, he still remains a creditor. 
If the petitioners can satisfy the Court that the 
Company on a general perusal of its balance sheet 
cannot pay its debts, in other words, that its assets 
are not sufficient to satisfy its liabilities, that will 
enable the Court to order its winding up. If an 
arrangement can be arrived at between the Com- 
pany and its creditors, it would be desirable that 
an attempt should be made to give effect to that 

arrangement But any scheme 

or proposal by the Company to keep itself 
afloat cannot be discussed with any chance of 
success unless the winding up order is made. 
It is only after the winding up order is made 
that a three-fourths majority of the creditors is 
able to bind the minority. Otherwise, any one 
creditor can come in and upset any arrangement 
which has appeared satisfactory to the rest of 
bis co-creditors. In the matter of Indian Com- 
panies Act, in the matter of the Bombay 
Mandpactdring Company and in the matter of 
Ratilal Karsondas (1909) 

I. Ii. R. 34 Bom. 533 

COMPANY. 

See Insurance, Fire. 

I. Ii. R. 34 Bom. 1 


COMPENSATION. 

See Criminal Procedure Code, s 250. 

14 C. W. N, 212 

See Information . 14 C. W. N, 3^ 

See Land Acquisition Act (I of 1894), 

s. 18 . I. B. R. 34 Bom, 486 

Land Acquisition Act (I of 1894)^ 

s 23 . . I. Ii. R. 36 Calc. 967 

14 C, W. N. 134 

COMPLAINT. 

without any process being 

issued — 

See Malicious Prosfcution. 

I. L. B. 37 Calc. 358 

COMPOUNDING OFFENCE. 

See Criminal Procedure Code, ss. 345 
{2) AND 439 . I. L. R. 32 All. 163 

COMPROMISE. 

See Dekkhan Agriculturists’ Reiief 

Act (XVII of 1879), s. 12 

I. L. R. 34 Bom. 602 

See Practice . I. L. R. 34 Bom. 408 

See Registration I. L. R. 32 All. 206 

See Transfer of Property Act, 1882, 

s. 54 . . I. B. R. 34 Bom. 139 

Compromise decree— Suit to set 

aside, on the ground that agreement was unlawful — 
Civil Procedure Code {Act XIV of 1882), s. 375 — 
Administrator agreeing to execute lease for which 
sanction afterwards refused by Cowi — Probate and 
Administration Act {V of 1881), s. 90, els (3) 
and (4) — Test, whether agreement, specifically 
enforcible — Specific Relief Act {1 of 1S77), ss 3, 
21 (e) — Administrator if ^Hiustee^'' — Compromise 
'based on agreement which is unlawful in part — 
Decree if to he 'wholly set a'^^ide or in part — No 
unit ersal rule. Where a person acting for him - 
self and also as administrator of the estate of a 
deceased person compromised a suit agreeing 
thereby to execute within a month a dur-putni 
lease of property jointly belonging to himself and 
the estate of the deceased and undertook previ- 
ously to doing that to obtain the permission of 
the Court which had granted the letters of adminis- 
tration, but such permission w’as refused on the 
ground of the proposed lease not being beneficial 
to the estate : Held, that the administrator had 
acted in excess of his powers under s. 90 of the Pro- 
bate and xA-dministration Act in entering into the 
compromise which was therefore not a lawful com- 
promise within the meaning of s. 375 of the Civil 
Procedure Code (Act XIV of 1882). Where a 
compromise decree has been made on the basis of 
an unlawful agreement a suit lies to set it aside. 
Colab Koer v. Badshah Bahadur, 13 C. W. N. 1197 ; 
s.c. 10 0. L. J. 420, followed. A compromise 
decree can be set aside on any ground on which 
the agreement itself could be set aside. Hudders^ 
field V. Leicester, [1895] 2 Ch. 273, followed. If th^ 
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‘COMPEOMISE— 

agreement could not be specifically enforced nor 
should the decree. The agreement by the ad- 
ministrator in this case could not be specifically 
enforced being one made by a trustee in excess of 
his powers, within the meamng of s. 21, cl (e) of 
the Specific Rehef Act Bdd, that in the circum- 
stances of the case the whole decree should be set 
aside and not merely the portion affecting the estate 
of the deceased. V^ether in such a case the decree 
should be set aside m its entirety or only to the 
extent directly affected by the illegahty would de- 
pend upon the circumstances of the case, and no 
universal rule can be laid down with regard to it. 
Saruesh Chakdra Basxt t. Hart Doyal Stngh 
{raO) .... 14 O. W. K 451 

COMPEOMlSB APTEE DEOEEE. 

Execution of — Adjustment of mesne 

^profits after decree enforceable by execution — When 
decree becomes incapable of execution \Vhere, in a 
suit for land and mesne profits, the decree leaves' 
the amount of mesne profits undetermmed, the suit 
to that extent remains undisposed of and it is open 
to the parties to adjust that portion of the suit by a 
lawful compromise ; and a decree made in accord- 
ance with the terms of such compromise can be 
enforced by execution. Where such compromise 
provides that the amount of mesne profits must be 
recovered by execution first against certain land, 
execution cannot be taken against the person of 
the judgment-debtor, merely because the land is not 
immediately available for sale in execution It 
must be shown that the obstacle is one wbich can- 
not be removed. Vythinada Aiyar v, Vytbiha- 
DA Aiyar (1909) . . .1. E, S3 Adsid* 78 

COJSrOUEEEi^TT JURISDICTION. 

See Probate . I. L. E. 37 Calc. 224 
See Restoration of Sutt. 

14 0. W. N. 558 

CONFESSION. 

admissibility of— 

See Jury, right of trial by. 

I. L. E. 37 Calc. 467 

1 . ^ ^ Admissibility of confession — 

Admissibility of statement alleging lohether truly or 
not, that it was not voluntary — Evidence Act (I of 
1872), s. 24, A statement in writiug by the ac- 
cused, “which contains an allegation from which it 
is to be inferred that the statement of which it 
forms a part was not made voluntarily, is inadmis- 
sible. EarpEROR V. Taranath Roy Chowdhry 
(1910) . . . I. Ii. E, 37 Calc. 736 

2. Criminal Procedure Code, 

1898, SS. 164, 342, Be4^Evidence Act, 1872, 
a, 29. A confession under s 164 of the Criminal 
Procedure Code must be made either in the 
course of an investigation under Chapter XTV, 
or after it has ceased and before the com- 
mencement of the inquiry or trial. The con- 
dition requiring the confession to be prior to the 


OONFESSION-^concZcf. 

commencement of the inquiry or trial is only im- 
posed when the investigation has ceased, and not 
when it is made in the course of the police investi- 
gation. Where a number of persons were arrested 
on the 1st May, and the confessions of some of 
them were recorded on the 4th and 5th, while 
others were brought in subsequently and their 
confessions taken while the police investigation 
was then actually going on, and on the 17th an 
order under s. 196 Was obtained and the pohee 
report sent in, and on the next day the examination 
of the prosecution witnesses begun : — Held, that 
the Magistrate did not take cognizance under s 190 
of the Code, nor did the inquiry commence on the 
4th, and that the confessions Were taken in the 
course of an investigation under Chapter XIV. 
The fact that the Magistrate who has taken the 
confessions, afterwards holds the inquiry, does 
not, under s. 164, constitute the recordmg of the 
confessions an examination of the accused in the 
course of it and at its commencement Empress 
Y. Anuntr am Singh, I L. B d Calc. 954, ssaA Em- 
press V. Yalcub Khan, I. L R. 5 All 258, de- 
clared obsolete. Sat Narain Tewan v. Emperor, 
I. L, R. 32 Calc 1085, distinguished S. 164 in- 
cludes confessions taken by a Magistrate | who 
afterwards holds such inquiry or trial. Empress 
V. Anuntram Singh, I, L. R. 5 Calc. 954, and 
Reg. V. Bai Ratan, 10 Bom. H. C. 166, declared 
obsolete on the pomt. Ss. 164, 342 and 364 
of the Code are not exhaustive, and do not 
limit the generality of s. 21 of the Evidence 
Act as to the relevancy of admissions. Queen- 
Empress V. Narayen, {1893) Ratan Lai Unrep. 
Cr. C. 679, referred to. The mere fact that 
a statement was eheited by a question does not 
make it irrelevant as a confession under s. 164 
of the Crimmal Procedure Code or s. 29 of the 
Evidence Act, though such fact may be material 
on the question of its voluntariness. Babindra 
Kumar Chose v. Emperor (1909) 

I. Ii. E. 37 Calc. 467 

CONSEQUENTIAL OEDBE. 

See Compensation . 14 C. W. N. 212 

CONSEQUENTIAL EELIEF. 

See Specis’ic Relief Act, ss. 9, 42. 

I. L, E. 33 Mad, 462 

CONSIDEEATION. 

See Stamp-duty . I, L. E. 37 Calc. 634 

CONSOLIDATION. 

See Mortgage . L L, E. 32 All. 651 
CONSPIEACY TO WAGE WAE. 

See Jury, right of trial by. 

I. L. E. 37 Calc. 467 

CONSTBUOTION. 

See Contract . I. L. E. 37 Calc. 334 
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OOITSTIIUCTIOH OE CONTBACTS. 

See Caeeiee, liability op. 

I. L. B. 33 Mad. 120 

See Peincipal and Agent. 

I. Ii. B. 34 Bom. 292 

C03srSTBIJCTI03Sr OE BOCTTMElSrTS. 

See OuDH Estates Act (1 op 1869), ss. 

13, 16 AND 17 I. D. B. 32 AU. 227 

See Pee-emption. 

I. L. B. 32 All. 63, 187, 201, 399 

Test to determine wh.etlaer 

document is testamentary — No will when 
there is no 'power to revoke One of the invariable 
tests in coming to a conclusion as to the testament- 
ary character of a paper is whether the paper is 
revocable. If it is not revocable, the document 
IS not a will The fact that the paper is drawn in 
the form of an agreement and that it is registered 
are circumstances to be taken into consideration, 
though they do not 'per se amount to much Where 
the document contains provisions which are not of 
an ambulatory character, the presumption will be 
against the testamentary nature of the document 
and the fact that such provisions are expressed to 
operate in the future will not affect the nature of 
the document. The intention of the party will be 
given effect to, though it is expressed in mappro- 
priate language. The reservation of a life mterest 
does not of itself suffice to make the document 
testamentary. In the matter of “ Reference hy the 
Collector and Superintendent of Stamps^ Bombay ” 

D. R. 20 Bom. 210, referred to. In the 
goods of Rdbinsonf L. E. 7 P. & D.' B84, referred 
to Bajammal V. Authiammal (1909) 

I. L. B. 33 Mad. 304 

COlSrSTBITCTlOIir OE STATUTES. 

1. Bombay Land 

Revenue Code {Bom. Act V of 1879), s 48. The 
Bombay Land Eevenue Code (Bom. Act V of 1879) 
is a taxing enactment and must be construed 
strictly in favour of the subiect. Secbetaey op 
Btate V LAxmAS (1909) . I. L. B. 34 Bom. 239 

3. City of Bombay 

Municipal Act {Bom. Act III of 1888), s. 261 A, 
cl. {a) — Building — “ Directly over or directly under ” 

. — Construction. Where it is not suggested that a 
word bears any technical sense in the context in 
which it occurs, the construction must proceed 
upon the general rule that statutes are presumed 
to use words in their popular sense. Ctjeeimbhoy 
Ebeahevi V . Municipal Commissionees (1909) 

I. Xu B. 34 Bom. 496 

OOI3‘TINUlN‘G OEEEErCE, 

/See Enceoaohment. ^ 

1. Xi. B. 37 Calc. 671 

See Peosecution I. Ii. B. 37 Calc. 646 
COBTTBACT. 

Construction ot—“ Or 700’‘800, say 

seven to eight hundred tons ’’ Words of descrip^ 


COUTnACT-^concld. 

ticn and not of estiniation — Warranty — EguitaRle 
seUoff. The plaintiff, owner of a stock 
of coal at Shahmar Dep6t, agreed to sell 
to the defendants “ the entire stock at Shalimar 
Depdt or 700-800, say seven to eight hundred 
tons of steam coal ” for immediate delivery. The 
entire stock at Shahmar Dep6t in fact amounted 
to 469 tons only, which the plaintiff duly dehvered. 
On a suitjby the plaintiff for the price of the coal 
sold and dehvered : — Held, that the words “or 700- 
800, say seven to eight hundred tons,” must be 
construed to be descriptive of the words ‘‘ entire 
stock ” and not merely words of estimation ; that 
the dehvery of only 469 tons was a breach of the 
contract by the plaintiff and that the defendants 
were entitled to set-off against the plaintiff’s claim 
the damages caused by^ such breach Kallyanjeb 
Shamjee V Shoreock (1910) 

I. Ii. B. 37^Cale. 334 

COIvrTBACT ACT (IX OE 1872). 

ss. 11, 64, 65, 70 — Sale by a 

minor — Discharge of mortgage by vendees — Sale not 
completed — Suit by vendees to recover consideration 
paid. H and R, two Hindu widows of whom R 
was a minor, sold a shop to the piamtiffs. Regis- 
tration of the sale -deed was refused, and the ven- 
dees thereupon sued to recover R231 alleged to 
have been paid to certain mortgagees in discharge 
of a mortgage on the shop, and RlOO as paid in 
cash to the vendors, and they asked for sale of the 
shop. Held, that the sale being by a minor, the 
plaintiffs acquired no interest to support their 
discharge of the mortgage, and that the remaining 
sum of^BlOO not having been paid for necessaries 
was also not recoverable Shi am Lal v. Ram 
PiARi (1909) . . , I, Xi. B. 32 All. 26 

ss. 16, 19A — ^TJndue influence — 

Contract — Facts necessary to justify interference 
of Court on the ground of undue infmence. The 
power of a court to interfere with contracts alleged 
to be unconscionable is hmited by the provisions 
of the Indian Contract Act, 1872, ss. 16 and 
19A. The fact that an excessive rate of interest 
is charged in a contract is not alone sufficient to 
establish that the makmg thereof has been induced 
by undue influence, but the court must also find 
that the lender was in a position to dommate the 
Will of the borrower when the contract was entered 
into before any presumption arises that the contract 
was induced by undue influence. Balkishan Das 
V. Madan Lal, All Weekly Notes {1907) 55. Kirpa 
Ram V. Sami-ud-din Ahmad Khan, I, L. R. 26 
All. 284, aud Dhanipal Das v. Maneshar Bahsh 
Singh, I. L. R. 28 All 570, referred to. Debi 
S ATT AT n. GangaSahai{ 1910) I. L, B. 32 All. 689 

s. 28. 

/SeePuTNi . . 14 O. W. ET. 1081 

s. 25, el. (3) — Barred debt — Not 

necessary that the agreement should in terms refer to 
the barred debt. A promissory note purported to 
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COISTTBACT ACT (IX OB 1872)~-ccmM. 

s. 25, cl. (3) — conid, 

be executed for cash received, but the real con- 
sideration Was proved to be a debt, the recovery of 
which was barred by the Statute of Limitations : — 
Held, that the promissory note was a contract en- 
forceable under s. 25, cl. (3) of the Indian Contract 
Act A party to a contract may prove that the ac- 
tual consideration was something different from that 
tecited in the document and effect must be given 
|o the real consideration A contract falling with- 
m s 25, cl. (3) of the Indian Contract Act is no 
exception to this rule. The agreement will be en- 
forced if the real consideration is shown to be a 
barred debt, though no reference is made in the 
document to such debt. Appa Rao v. Surya- 
mahasa Rao, 1 L R. 2S Mad 94, considered, 
yasiideva v. Narastmma, I. L. R S Mad. 6, 
8, referred to. Eixmara v. Srinivasa, 1 L. R 11 
Mad. 213, 215, referred to. Ganapathy Moodel- 
LY V. Mtjnisawmi Moodelly (1909) 

I.L. B. 33 Mad. 159 

ss. 89, 73, 120 — Suit for price of 

goods bargained and sold — Cause of action — Indian 
Contract Act has not altered the law relating to re- 
covery of debts and liquidated demands — Civil Pro- 
cedure Code {Act V of 1908), s 128. Before the 
passing of the Indian Contract Act wherever a 
consideration was executed for which a debt pay- 
able at the time of action had accrued due either 
under an express promise or under one implied 
by law the debt might be sued for in an indebitatus 
count , thus the count lay where the consideration 
moving from the seller of goods was executed by 
his providing goods and only the money debt due 
by the buyer remained The form of count in such 
a ease both in England and in Bombay would have 
been for money payable by the defendant to the 
plaintiffs for goods bargained and sold by the plaint- 
iffs to the defendant. The cause of action was 
said to sound in debt and not in damages In 
s. 128 of the Civil Procedure Code of 1908 there is 
legislative recognition that such suits as were main- 
tainable in respect of debts at the time of the 
Common Law Procedure Act, 1852, are still main- 
tainable in British India. The Indian Contract 
Act has not altered the law relating to the recovery 
of debts and liquidated demands The fact that 
a party to a contract may under s 39 of the In- 
dian Contract Act, when the other side has refused 
to perform it, put an end to it and sue for com- 
pensation for 'the breach does not oblige him to 
take that course at his peril ; he may if he prefers 
to sue to recover any debt due to him which has 
arisen from his execution of his part of the contract. 
Per Batchelob, J. S. 73 of the Indian Contract 
Act prescribes the method of assessing the compensa- 
tion due to a plamtiff suing upon a breach of con- 
tract, but it does not affect to extinguish or to limit 
a plaintiff’s right to recover a determined sum due 
to him upon a contract which he for his part keeps 
on foot. If that is so, the mere absence from the 
Act of a specific provision giving the remedy of 
a suit to recover the price cannot be construed 


CO^STTBACT AOT|(IX OB 1872) — contd. 

ss. 39, 78, 19^0-^condd. 

as the distinct legislative withdrawal of that remedy- 
P. R. & Co. V. Bhagwandas (1909) 

I. Ii. B. 34 Bom. 192 

s. 43. 

See Civil Procedure Code, 1882, s. 43. 

I. L. B. 33 Mad. 817 

ss. 43, 70. 

See Deposit . . 14 C, 'W. H. 945- 

s, 45 — Partnership — Suit hy surviving 
members to recover debt due to firm — Representatives 
of deceased members not necessary parties to suit. 
Held, that the representatives of a deceased 
partner are not necessary parties to a suit for 
recovery of a debt which accrued due during 
the lifetime of the deceased partner. Held, 
also, that s 45 of the Indian Contract 
Act does not apply to a suit to recover a 
debt due to a partnership firm. Gobind Prasad 
V. Chandra Sekliar, All Weekly Notes (1887) 
133 Motilal Bechardass v. Ghellahhai Ham am, 
I. L. R. 17 Bom. 6 , and Debi Das v. Narpat, 1 . L. R. 
20 All. 365, followed. Ugar ^eist v Lakhmi 
Chae-d( 1910) . , I. L. B. 82 All. 638 

ss. 55, 64, 78, 74 — Bight of party 

to recover deposit, forfeited by terms of con- 
tract, A entered into a contract with B for the 
purchase of lands belonging to the latter for 
B41,000. Of this amount R4,000 was paid in 
advance, B20,000 was agreed to be paid by means 
of a mortgage and the balance before the 24th 
May when the conveyance was to be executed. 
The contract provided that the B 4,000 Was to be 
forfeited if there was any delay on the part of the 
vendee. It was also stipulated that the vendor 
was to execute the conveyance either in favour of 
the purchaser or those nominated by him. In part 
performance of this contract a sale of a portion of 
the lands was effected in favour of AT on the 28th 
March. Just before the day of payment B gave 
notice to A that if the sale was not completed on 
or before the agreed date, the contract would be 
avoided. A failed to perform the contract before 
that date Subsequently B sold the lands to third 
parties and reahsed R 1,500 in excess of the price 
stipulated by A. A brought a suit for specific 
performance of the contract or, in the alternative, 
to recover the R4,000 paid by him. The Sub- 
ordinate Judge disallowed the claim for specific 
performance but decreed the return of the deposit 
of R4,000 to A. On appeal by B agamst this 
decree : Held, per Wallis J., that A was not en- 
titled to a return of the deposit. Time was of the 
essence of the contract and B was justified in 
avoiding it under s 55 of the Indian Contract Act. 
A was not therefore entitled to specific performance 
or to damages A deposit is primarily a security 
or guarantee for the performance of the contracts 
The provisions of s 64 of the Contract Act requir- 
ing a party who avoids a contract to restore any 
benefit derived thereunder do not extend tO' 
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CJOIirTRACT ACT (IX OP 1872)— 

ss. 55, 64, 73, 74 — conoid* 

such deposits. Ss 73 and 74 oi: the Act do not 
apply to such cases. The distinction drawn by 
Courts of Equity between stipulations foi liqui- 
dated damages and those for penalty have no 
bearing on such cases A stipulation for forfeiture 
of deposit IS not a stipulation for a penalty and it 
is not agreed upon as liquidated damages, though 
it goes in reduction of damages. 2Iaman Patter 
Y. The Madras Railway Co , 1. L R. 29 Mad. 118, 
referred to Srinivasas. RatJinasabapathy, I. L, R. 
16 Mad 474 , referred to. Per SaKKAEan I^air, J . 
A was entitled to a return of the deposit. To 
entitle a vendor to retain the deposit, there must 
be acts by the purchaser which not only amount to 
delay sufficient to deprive him of the remedy by 
specific performance but which would make his 
conduct amount to a repudiation of the contract. 
A purchaser may recover damages if he shows his 
readiness and wilbngness to complete the contract 
-within a reasonable time after the stipulated date ; 
and that vendor rescinding the contract before the 
lapse of such reasonable time, cannot retain the 
deposit, though his rescission may be lawful A 
‘Contract does not go off merely by non-payment 
before the stipulated time. The vendor becomes * 
.entitled to damages under ss. 73 and 74 of the 
Contract Act, but the contract itself is not at an 
-end. The stipulation as to forfeiture in this case 
imust be treated as a penalty. The rule that the 
idistmction between penalty and hquidated dam- 
,ages do not apply to pecuniary deposits, holds 
good only when there is no means of accurately 
ascertaimng the damages. Where they can be 
ascertained and are below the deposit amount, the 
presumption \||11 be that the parties intended it as 
a penalty and the deposit will not be forfeited. 
Ss. 73 and 74 of the Contract Act apply to 
pecuniary deposits and “ penalty ” includes deposits. 
Where a person at whose option a contract is void- 
able rescinds it under s 55 of the Contract Act, 
before the contract is determined by the default of 
the other party, he will be entitled to recover 
damages under ss. 73 and 74 of the Act. He must 
however return the deposit as a “ benefit ” within 
the meaning of s, 64 of the Act. Natesa Iyer v. 
Appavxt Padayachi (1909) 

I. Is. R. 33 Mad. 375 

s. 65. 

See Agra Tenancy Act (II oe 1901), 
ss. 19 AND 20 . I, Jj. R. 32 All. 383 

s. 68— Debt by minor — Necessaries 

— Hindu Law — Joint Hindu Family — Money ho 7 
rowed to defray expenses of sistePs marriage. One 
of the brothers m a joint Hindu family, con- 
sisting of two brothers and a sister, all minors, 
the sister bemg about 13 years of age, borrowed a 
sum of money to provide for the expenses of the 
sister’s marriage. After the death of the borrower 
the lender sued the survivmg brother to recover the 
sum so advanced from the property of the joint 
family m his hands. Held, that the suit was mam- 


COISTTRACT ACT {IX OF lS^2)—contd. 

, s. 68 — conoid. 

tamable notwithstanding that the deceased brother 
was a minor at the time that the money was ad- 
vanced- Tulsha V. Gopal Rai, I. L. R. 6 All. 
682, Vaihuntam Ammangar v. Kallapiran Ay- 
yangar, 1. L. R. 28 Mad. 512, Sham Gharan Mai 
V. Chowdhry Dehya Singh, I. L. R 21 Calc 872, 
and Chappie v Cooper, 13 M. S W. 252, referred 
to. Nadan Prasad v. Ajudhia Prasad (1910) 

I. D. R. 32 All. 325 

s. 69. 

See Contribution . 14 C. W. HT. 361 

See Revenue Recovery Act, ss. 3, 35. 

I. D. R. 33 Mad. 41 

' Interested in paying,’ meaning 

of — Vih&n payment not voluntary. A person is 
interested m making a payment within the 
meaning of s. 69 of the Contract Act, when there 
is an apprehension of any loss or inconvenience 
or of any detriment capable of being assessed 
in money A person whose immoveable property is 
attached for a debt due by another is ‘ interested ’ 
m paying the debt to save the property and can 
recover from the person by whom it is due. Pay- 
ment under such circumstances is not a voluntary 
payment. Subramania Iyer v. Rungappa Rbddi 
(1909) . . . I. L. R. 33 Mad. 232 

s. 70. 

See Rent Decree . 14 C. W. 699 

S. 70 of the Contract Act 

does not apply where, the party sought to he made 
liable, though benefited, had no option hut to en^oy 
the benefit. In order to enable a party to recover 
money paid by him fiom another under s. 70 of 
the Indian Contract Act, it is necessary that the 
party sought to be made liable must not only have 
benefited by the payment but must also have had 
the opportunity of accepting or rejecting such 
benefit Where no such option is left to him and 
the circumstances do not show that he intended 
to take such benefit, he cannot be said to have 
“ enjoyed such benefit ” within the meaning of the 
section. \¥hen the person paying is interested 
m makmg the payment, he cannot be presumed, 
in the absence of evidence to show that he intended 
to act for the other party also, to have acred for 
such other party. S. 70 of the Contract Act 
reproduces the English Law as laid down in Lam- 
pleigh V. Brathwait, 1 Syn. L G 163, Abdul Wahid 
Khan v. Shaluha Bihi, I. L. R 21 Calc 496, 504, 
followed. Damodara Mudaliar v. Secretary of State 
far India, I. L. R. 18 Mad. 88, considered. A 
person paying money into Court under s 3 10 A of 
the Civil Procedure Code of 1882 to set aside a 
sale in execution, cannot recover such money from 
the defendant who has obtained possession of the 
property when he has made the payment to protect 
his own uiterest and the circumstances do not show 
that he Would not have made the apphcation if the 
defendant had not consented. Yogambal Boyee 
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COlJfTBACT ACT (IX OE 1872)— cwfiZ. 

s. 70 — condd* 

Asoiani Ammal V. Naina Pillai Markayar 

(1909) . . . , I, L, B. 33 Mad. 16 

s. 74 — ^Mortgage — Provision for lower 

rate of interest in case of j)unctual 'payment — 
Penalty. If a mortgagee stipulate for a higher 
rate of mterest in default of punctual pay- 
ment he must reserve the higher rate as payable 
under the mortgage and provide for its reduction 
in case of punctual payment, and if he do so he 
V ill be entitled to recover the higher rate. But 
he cannot effect his object by reserving the lower 
rate and then fixing a higher rate m case of non- 
payment of the lower rate at the appointed time, 
such an agreement bemg considered in the nature 
of a penalty. Wallis, v. Smithy L. B. 21 Gh. D. 
'^>61^ referred to Ktttub-ud-din Ahiviab v. Bas- 
(1910) . . 1. 3Ci. B. 32 AIL 448 

__ 90 — ^Wagering Contract — Inten- 

tion of the parties — Payment of differences — Con- 
tract Act {IX of 1872), s. 57. There is no authority 
for the proposition that, because under the terms 
of a contract an obhgation to pay or receive differ- 
ences may arise on the happening of a particular 
event, the contract is void as a wager if that event 
does not happen. Such a result would be mcon- 
sistent with the principle underlying s. 57 of the 
Contract Act. Joshi Naebadashankar v. Mathu- 
EADAS (1910) . . I. li. B. 84 Bom. 619 

s. 93. 

See Jurisdiction . I. Ii, B, 34 Bom. 13 

ss. 134, 161. 

See Hujtdu Daw . I. L. B. 33 Mad. 808 

ss. 216, 216 — Principal and Agent 

— Construction of Contract — Agent appointed 

to sell goods "buying them on his own account, S. 
216 of the Indian Contract Act is merely 
enabling and confers upon the principal the right 
to claim from his agent the benefit of the transac- 
tion to which the agency business related, where 
the agent, without the knowledge of the prmcipal, 
has dealt with tfie busmess on his own account, 
instead of on account of the latter. The prmcipal 
is free to exercise that right or not. The law is 
that where a party elects to adopt a transaction, 
he must take its benefit with his burden. He 
cannot, as is said, “ both approbate and reprobate. ’ ’ 
But both the benefit and the burden must, for that i 
purpose, be attached to and incidents of the trans- 
action which the principal has affirmed by election. 
Where an agent appointed to sell his prmcipaPs 
goods for a fixed price buys them on his own ac- 
count without the previous consent of the latter, 
it is competent for the principal either to repudiate 
the transaction under the circumstances men- 
tioned in s. 215 of the Contract Act or to affirm 
it. If he elects to affirm, the principal will be hable 
to pay to the agent such charges only as are in- 
cidents of the transaction of purchase, that is, such 


COISTTBACT ACT (IX OF 1872)— concK 

ss. 215, 216 — conoid, 

as the vendor under the contract would have been 
hable to pay to the purchaser, because what is 
affirmed is the relation of vendor and purchaser. 
But if those charges are annexed by the terms of 
the contract to the agency, so as to regulate the 
relation of principal and agent as distinguished 
from the relation of vendor and purchaser, the agent 
IS not entitled to recover them. Salomons v. 
Pender, 3 H, ds G. 639 and Andrews v. Bamsay <&> 
Co., [1903] 2 K. B. 635, referred to. Joachinson 
i;.Meghjee Vallabhdas (1909) 

I.Ii. B. 34 Bom. 292 

s. 233. 

See Principal and Agent. 

14 C. W. 414 

COUTBADICTOBY STATEMENTS. 

See Sanction for prosecution. 

I. L. R. 37 Calc. SIS 

CONTBIBUTION. 

suit for — 

See Rent Decree . 14 C. W*. N, 699' 

1. Attachment — Purchase of part 

of attached property by a third party who satisfies the 
whole claim — No right of contribution against the 
remainder acquired by the purchaser. An attaching 
creditor does not; obtain by his attachment any 
charge or hen upon the attached property. Where 
therefore a third party purchased a portion of 
certain property under attachment and satisfied the 
whole of the creditor’s claim : Held, that the pur- 
chaser acquired no right of contribution as against 
the remamder of the attached property. Moti LaV 
V. Karrahuldin, I. L. B. 25 Calc. 179, Peacock 
V. Madan Gopal, I. L. B. 29 Calc. 428, and Miller 
V. Lukhimani Debi, I. L. R 28 Calc. 419, referred 
to. Lalta Prasad v. Zahur-ud-din (1910) 

I. L. R. 32 All. 479' 

2. Mortgage-sale— /S'a^e set aside by 

consent on one of co-mortgagors paying off decree — ' 
Liability of other co-mortgagors to contribute — - 
Equity — Contract Act {IX of 1872), s. 69 — Charge. 
Where a mortgage-decree having been passed 
agamst several persons, a sale of the mortgaged 
property took place, and then one of the mortgagors 
paid off the decree-holder and by consent the sale 
was set aside: Held, in a suit by him against 
the other mortgagors for contribution, that al- 
though the defendants Were not liable under 
s. 69 of the Contract Act, the plaintiff not having; 
paid the money to prevent the sale, the defendants 
who kept the property were bound in equity to 
pay their share of the money which the plaintiff 
had paid to release the property. The amount 
was declared to be a charge on the shares of the 
defendants." Parbhu Narain Singh Bahadur 
V. Babu Beni Singh (1909) . 14 C. W. N. 361 

8. Purchasers of mortgaged 

property — Mode of calculating amount as 
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CO’NTmBVTlOlSl-^condd. 


CONTBIBUTOBY KEG-LIGENCE— 


between 'purchasers of different ttems ef 'mortgaged 
pioperfy. M mortgaged 3 items of property 
to one 8 for 1,300 rupees. Two of tkese items 
were sold to two persons for Bl,200, and 
the deeds of sale provided that the amounts 
for which the profits w^ere sold should be 
paid to the mortgagee. The sale of the third 
item was for cash, but the property w^as not sold 
free of encumbrance and there was no contract 
between M and the third purchaser that the lands 
sold to the other purchasers should be liable for 
the 1,200 rupees of the mortgaged money. 8 
assigned his mortgage and the assignee obtained 
a decree for the full amount due on the mortgage 
and in execution the properties sold to the third 
purchaser were brought to sale and the third 
purchaser paid up the amount to avoid the sale. 
In a smt by the third purchaser for contribution, 
it was contended by the third purchaser, that 
the amount of 1,200 rupees should be borne by the 
other two purchasers and the rateable contribu- 
tion on all the properties should be only in respect 
of the balance left after deducting such amount : — 
Held, that the contribution must be calculated 
on the footing that all the properties weiehable for 
the full amount. The benefit of the covenants 
in the sale-deeds to the other two purchasers did 
not run with the land and the third pui‘chaser 
could clr4im the benefit of such covenants only 
on a contract with the mortgagor giving him such 
benefit. Seshagiei Aiyae v. VyrHiLiNGA Puxai 
(1909) , . . I. L. B. S3 Mad 211 

4 , Decree for costs— /Sowie defend- 

ants not contesting suit — Liability for contribution 
not a necessary consequence of a pint decree. 'I'he mere 
fact that a decree for costs has been made against 
several persons jointly wiU not of itself render the 
co-defendants liable in a suit for contribution ; 
but if one of the defendants pays the full amount 
of costs and then sues his co-defendants for contri- 
bution, he should show some equity existing be- 
tween himself and his co-judgment-debtors making 
the latter liable for contribution. Bearsly v, 
Midcdeweeh, L. R. 18 Oh. D 236, referred to. 
Mtjlla Singh v. tlAGANNATH Singh (1910) 

I. L.B. 32 AIL 685 

COB-TBIBUTOBY HEGLIGEBTCE. 

BTegligence of Bailway Com- 
pany — Breach of statutory duty — Injury to 
passenger with arm o'utside carriage window — 
Oontractual obligations. The fact that a door on a 
moving train is open is evidence, but not conclu- 
sive proof, of negligence on the part of the Rail- 
way Company. Where there is a statutory obliga- 
tion, any breach of it which causes an accident is 
conclusive against the defendant apart from special 
jiroof of negligence But the breach must in itself 
be the cause of the accident, and the rule does not 
extend so fai^*a.s to exclude the defence of cuntri- 
hutory negligence. In "view of the contractual 
relations between the parties, a Railway Company is 
not liable for injuries caused to any part of a 


passenger which is outside the carriage in which he 
IS travefimg, provided that such injuries could not 
have been received had the passenger remained 
inside the carriage. The application of the rule 
that, where there is negligence on both sides, the 
negligence of the person who had the last chance of 
averting the accident is the efficient cause thereof, 
must be restiicted to cases where the danger was 
apparent to both or at least one of the parties 
before the accident actually happened. DuUjABHji 
Sakhidas r. The G. T P. R.ulway Co (1909) 

I. L. B. 34 Bom. 42T 


CONVEYAlSrCE. 

8ee V ENDOR and Puhohaser. 

I. L. B. 37 Oalo. 362 

CO-PABCEin3B. 

See Hindu Law — Minor. 

I. L. B. 34 Bom. 72 

CO-PABTNEBS. 

liability of— 

See Partnership , 14 C. W, IN’. 1106 


CO-SHAEBB. 

liability of— 

8ee Penal Code, s. 225B 

I. Jj. B. 82 All. 116 

COSTS, 

See Civil Procbdurc Code, 1882, s. 206. 

14 C. W. IS*. 556 

See Contribution I. D. B, 32 All. 585 

See Solicitor’s lien pop. costs 

I. L. B. 34 Bom. 484 

Guardian ad litem of a lunatic 

— Personal liability of guardian to pay costs in- 
curred by unnecessary appeal. The guardian 
ad litem appointed by the Court usually gets 
his costs out of the estate of the defendant whom 
he represents if he does not recover them from 
the plaintiff, but when a guardian ad litem takes 
it upori himself to appeal against a decree, he 
puts himself m the position of a next friend 
initiating proceedings, and no longer is in the 
position of a passive guardian ad litem. Sha- 
puEJi Hormasji V. Monosseh Jacob (1909) 

I. L. E. 34 Bom. 874 

coTxersEL. 


if competent witness — 


See hlALicious Prosecution. 

14 C. W. 86 


“ OOXJBT.” 


See PP.ACTICE . I, L. B. 84 Bom. 408- 


Offence brought under 

the notice of the Court in the course of a judi- 
cial proceeding — Proceeding instituted by one Mun- 
sif for resistance to attachment of moveables in 
execution — Preliminary inquiry and final order by 
successor — Legality of order— “ Judicial proceeding'^ 
— Execution proceedings — Criminal Procedure Code. 
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OOVBH} ^^—concU, 

(Act F of lh9S\ 6s 4 (m), 476. The word “ Court ” 
in s. 476 of the Criminal Procedure Code includes 
the successor of the Judge before whom the alleged 
offence w^as committed, or to wiiose notice the com- 
mission of It was brought in the course of a judi- 
cial proceeding. Where, theiefoie, the judgment- 
creditor brought to the notice of the Munsif, on 
the 23rd December 1908, the fact of resistance to 
the attachment of moveables in execution of his 
decree, and the Munsif called upon the opposite 
party to shov cruise, but ins successor, aftei holding 
a preliminary inquiry under s 476 ot the Code, 
ordei’ed th'=‘ir prosecution on 6th October 1909, for 
offences under ss 183, 186 and 353 of the Penal 
Code : Held, that the order was net without j'uns- 
diction. Action under s 476 should, as far as 
possible, be prompt and expeditions and not un- 
duly protracted The definition of a “judicial 
proceeding ’’ in s. 4 (m) of the CViminal Procedure 
Oode is not exhaustive. It includes an execution 
proceeding ; and the resistance to the attachment 
of moveaWes is, when reported or complained of 
to the Court, an offence brought under its notice 
in the course of a judicial proceeding within the 
meamng of s. 476 of the Code Bahadur v Eba- 
DATULUAH MaLLICK (1910) 

I. Ii. R. 37 Calc. 642 

CJOiniT PEE. 

See Couet-Pees Act (VII8oe 1870), ss. 
5 AND 12 . I. Ii. R. 32 All. 69 

acceptance of by Deputy Regis- 
trar — 

See Appeal, valuation op. 

I. L. B. 87 Calc. 914 

CODRT-EEES ACT (VII OE 1870). 

ss. 5, 12 — CourUfee — Decisioi of 

Taxin/j Officer final as to category The decision 
of the Taxing Ofiicer as the proper amount 
of court -fees payable on a memorandum of appeal, 
as also mcidentallv his decision as to the category 
within the suit falls, is final and binding upon the 
Court under s. 5 of the Court-Fees Act, 1870 
Kuwae Kap.an Singh v Gopal Kai (1909) 

I. L. R. 32 All 59 

_ s. 5, Sch. I, Art. 1, Scb. II,«Art. 17, 

cl. (d). 

See Appeal, valuation of. 

L L. R, 37 Calc. 914 

s. 7, sub-s. 4, els. (c), (d)* 

See Jurisdiction I. L. R. 34 Bom. 267 
See post, s. 7, cls. (v) and (vi). 

s, 7, cls. (v) and (vi)— Court fee— 

Suit for pre-emption of sale of mortgaged property — 
Property in posses'^iion of usufructuary mortgagee — 
Pos'^ess%on not claimed,. Held, that in a suit for pre- 
emption of a sale of land the fact that the land is 


COURT-FEES ACT (VII OF \S10)—contd. 

s. 7, els. (v) and (vi.) — concld. 

subject to a usutiuctuary mortgage and immediate 
possession cannot be obtained, or is not in fact 
sought, does not prevent the application of s. 7 (vi) 
of the Court-Fees Act to the suit ; but the plaintifl: 
must j)ay court-fees upon the value of the land 
comjiuted in accordance with s. 7 (v) of the Act. 
Ram Raj Tewan v. Girnandan Bhagat, I. L. R. 15 
AU. 63, distingmshed. Daeyao Singh v. Bhaeat 
Singh (1909) . . I. L. R. 32 All. 19 

s, 7, Sch. Ill, els. 3, 4 — Smi for dis^ 

solution of partnership — Preliminary decree — Appeal 
— Court-fee. In a suit for dissolution of partnership 
the defendants ajppealed against the preliminaiy 
decree, pdeading that they had no inteiest in the 
partnership, and that they sought only a declaia- 
tion to that effect. Held, that the appellants ought 
to pay an ad valorem fee according to the amount 
at which the relief sought was valued in the memo- 
randum of appeal. Bhola Nath v. Paesotam 
Das (1910) . . . I. L. R. 32 All. 517 

s. 11. 

See Bengal, N - W P. and Assam Civil 
Courts Act (XII of 1887), s. 21. 

I. L. R. 32 All. 222 

s. 12. 

See Appeal . . 14 C. W. ET. 343 

s. 19-1 (1) and Seb. III~“ Property 

held tn tiust not heneficially ” — Undivided share of 
deceased CO- parcener not “ property held in trust not 
beneficially ” — Surviving co-parcener applying for 
Letters of Administration liable to pay court- fees 
on the value of share of deceased co-parcener. Under 
the Mitakshara Law as administered in this part of 
India, an undivided co-parcener has power to mort- 
gage or alienate his undivided share and he can at 
any time enforce partition of his own share He 
cannot therefore be said to hold his own share of 
the undivided property “ as trust- property,” 
not beneficially or with general power to confer 
a beneficial interest in it, within the meaning of 
these words as used in Annexuie B of the form 
for valuation in Sch. Ill of the Court-Fees Act, 
although, as regards the shares of others, he may 
be said to so hold them. “Where a surviving co-par- 
cener governed by the Mitakshara Law, applies 
for Letters of Administration in respect of property 
standing m the name of a deceased co -parcener, 
which was joint family property of the applicant 
and the deceased, is bound to include in the valu- 
ation of the property, the value of the share to 
which the deceased was entitled at the moment of his 
death, and he cannot, under s. 19-1 (1) of the 
Court-Fees Act, obtam Letters of Administration 
to the joint family property, unless he includes 
such share in the valuation and pays the proper 
ad valorem court-fees upon it. In the goods of 
Pohermul Augunoallah, 1. L. R. 23 Calc* 28, prefer- 
red to but not followed. In the goods of Brindabun 
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COTJRT-EEES ACT (VII OF 1870)— 

concid, 

s. 19-1 — concid. 

Ghose, 11 B. L. R App. 39, followed- In the 
matter of Destj Manavala Chetty (1908) 

I. D. B. 33 Mad. 93 

s. 28. 

See Civil Pbocedfre Code, 1882, s 54 

14 C. W. 3Sr, 882 

COURT OF WARDS. 

Sec Adveese Possessio:y. 

14C. W. isr 317 

COURT SALE. 

See pEE-EMPTiouT. I. L R. 84 Bom. 567 
CREMATION. 

exclusive right to sell fuel for — 

See Bengal Municipal Act, s. 260A. 

14 C. W. N. 1057 

right to o£S.eiate at cremation 

ceremonies— 

See Hindu Law — Custom 

14 C. W. IST. 1057 

CRIMDSTAL BREACH OF TRUST. 

See Criminal Procedure Code, ss 182, 
531 . . 1. L. R. 32 AU. 397 

CRIMINAL JURISBICTIOH. 

_ — Criminal Procedure 

Code, 3 , 195 — Revision of order of Civil Court 
under — Civil Procedure Code, s. 115. A Civil 
Court in making an order under s. 195 of the 
Criminal Procedure Code does not exercise criminal 
jurisdiction. The Criminal Revisional Bench of 
the High Court has therefore no jurisdiction to 
interfere with such an order. Sahg Ram v. Ramp 
Lai, I. L. R. 28 All. 554 : In the matter of a petition 
of BJmp Kunwai, I. L. R 26 All 249 ; Ram Prosad 
Roy V- Sooha Roy, 1 0. W. N. 400 , Guru Churn 
Saha V- Ginja Sundari Dasi, 7 C. W. Pl.112 ; Kali 
Prosad Chaiterpe v. BJmbun Mahini Dasi, S C. W. N, 
73 ; Eranholi Athan v. King-Empeior, I. L. R. 26 
Mad. 98, But the High Court can interfere with 
such order under s. 115 of the Civil Procedure 
Code. The jurisdiction of the High Court to in- 
terfere under s. 116 is not ousted by s. 195, sub-s. 
(6) of the Cnininal Procedure Code inasmuch as an 
apxdication under the latter is not an appeal but 
a substantive apphcation. Hardeo Singh v. Ranu- 
man Dat Bar am, 1 L B. 26 All 244, 247, re- 
ferred to- Ramdhin Bania V. Sevybalak Singh 
(1910) .... I. Ii. R. 37 Calc. 714 

s.c. 14 O. W. H. 808 

CRIMUSTAIi LAW AMENDMENT ACT 
(XIV OF 1908). 

ss. 2, 12, 14 (1). 

See Bail . I. L. R, 37 Calc. 412 

ss. 12, 14 (1). 

See Bail . . I. L. R. 37 Calc. 439 


CRIMINAL PROCEDURE CODE (ACT 
V OF 1898). 

ss. 4 (m), 125, 47 6. 

See Magistrate, powers op. 

I. L. R. 37 Calc. 72 

ss. 4 (m), 476. 

See “ Court/’ meaning op. 

I. L. R. 37 Calc. 642 

See Judicial Proceeding.’' 

I. L. B. 37 Calc. 52, 642 

ss. 6, 436, 439, 

See High Court, Criminal Revisional 
Jurisdiction op- 

I. L. R. 37 Calc. 287 

s. 107 — Security to keep the peace — 

Security demanded in respect of an act whith 
was legal, although others might thereby have been 
led to break the peace. To justify an order under 
s. 107 of the C!nminal Procedure Code, the Magis- 
trate must beheve that the person against whom 
he makes the order is about to commit a breach 
of the peace or to disturb the pubhc tranquilhty 
or to do some wrongful act that may occasion a 
breach of the peace. The fact that a Mahomedan 
in the exercise of his legal nght to kill cows may 
perhaps give offence to lus Hindu neighbours and 
induce them to commit a breach of the peace is no 
ground for binding over the Mahomedan. Shah~ 
baz Khan v. Umrao Pun, I. L R, 30 AU. 181, 
referred to. Emperor v. Muhaivimad Yakub 
(1910) . . . I. L. R. 32 AH. 571 

ss. 107, 117, 118, 526 — Security for- 

keeping the peace — Transfer — Jurisdiction. S. 
526 of the Code of Criminal Procedure enables 
the High Court to transfer criminal proceedings 
initiated under s. 107 of the Code, once they have 
been properly instituted, to any other criminal 
court of equal or superior jurisdiction (and which 
otherwise would have no jurisdiction) and the order 
of the High Court will give jurisdiction to the Court 
to which the case has been so transferred to make 
an inquiry under s. 117 and to pass an order under 
s. liS In the matter of the petition of Amar Singh, 
L L, R. 16 All. 9, not followed. Emperor v. 
Wahid Ali Khan (1910). I. L. R. 32 All. 642 

ss. 109, 123, 897 — Penal Code (Act 

XLV of 1860), s, 329 — Concurrent sentences — 
Consecutive sentences. The accused was pio- 
ceeded against under s. 109 of the Criminal 
Procedure Code, and sentenced on the 6th July 
1909, under s. 123 of the Code, to rigorous imprison- 
ment for nine months, m default of security for good 
behaviour. He was then tned for an offence of 
theft committed by him in November 1908, and w as, 
on the 17th August 1909, sentenced to suffer 
rigorous imprisonment for three months : the second 
sentence was directed to take effect on the expiry 
of the first sentence. Held, that the two sentences 
ought not to run consecutively; hut must run 
concurrently. Emperor v. Arjun (1909) 

L L. R. 34 Bom. 826. 
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CEIMINAL PEOCEDDBE CODE (ACT CEIMINAL PEOCEDUEE CODE (ACT 
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s. 110 — Security for good behaviour 

Order for security passed upon failure of charge 

of a substantive o^ence agaiiut the persons bound 
over. Eight persons were sent up for trial on a 
charge of dacoity and were acquitted, and an at- 
tempt to prove a case against them under s 400 
of the Indian Penal Code was also unsuccessful. 
Field, that these circumstances were not in them- 
selves a bar to proceedings being sKortly afterwards 
initiated against the person acquitted under 
s 110 of the Code of Criminal Proceduie Alep 
Pramamh v. King -Emperor, 11 O W. N 41 S, 
distm<Tuislied Eupekor v Raj Karie" (1909) 

I. L. It. 32 A-li. 55 

- ^ - ss. 117 (4), 122, 123 (3), 367, 424 

See Security for good behaviour. 

I. L. B. 37 Gale. 91 

- s. 122. 

See Surety for Good Behaviour. 

I. L. B. 37 Gale. 446 

. Suieties in bad liveli- 
hood cases, refusal of — JReasons for the refusal — 
Testing reasons The Magistrate in rejecting 
sureties under s 122, Criminal Procedure Code, has 
to record his reasons for doing so. Before recording 
the reasons he should carefully consider and test 
them. This could be best done by bringing them 
to the notice of the persons offered as sureties and 
allowing them an opportunity of controverting 
them. Ela Buksh v. Emperor (1910) 

14 G. W. H. 709 

ss, 183, 138, 139 — Obstruction of 

a pathway — Magistrate's power to refer the matter 
to a '}ury — Bond fide claim to the pathway as private 
— Magistrate's duty to decide. In a proceeding 
undet Chap. X, Crim:nal Procedure Code, relating 
to the obstruction of a way, it is the duty of the 
Magistrate before referring the matter to the jury 
to decide himself whether or not the claim of right 
to the land in question is made in good faith and 
whether the pathway is a public one or not, and 
it is only on deciding that there is no such claim 
that any matter can be referred to tbe j'ury. Du- 
lair am Deb v. Baislmah Charan Deb, 10 G. W. N. 
S45, followed. Dharam Manual v Gossatn Das 
Manual (3910) . . 14 G W. IST. 544 

s. 145 — Failiire to file written 

statements in time — Omission to adduce evidence 
on date fixed — Magistrate if may pass final order 
without granting time Where the parties to a 
proceeding under s. 145, Criminal Procedure Code, 
•did not file their written statement or adduce 
•evidence, though mot^ than two months had 
expired from the date, the proceeding was drawn 
up, but applied for time to file the written 
, statements : Held, that the Magistrate did not 
act without jurisdiction in refusing to grant 
time and in attaching the disputed land under 
s. 146, Cri m i n al Procedure Code, on the failure of 
the parties to adduce evidence. Sheihh Mansur 
4h Matiullah, 12 C, W» N, 896, distinguished. ^ 


s, 145 — condd. 

Be JOY Mauhub Cbowuhury v Chandra Nath 
Ghuckerbutty (1909) . . 14 G. W. 80 

2. Proceedings after final order 

— Magistrate if may take proceedings by way of 
execution of the final orders in proceeding under 
— Ultra vires — -Police putting party in possession 
— Legality. After passing final order declaring a 
party to a proceeding under s 145, Criminal Pro- 
cedure Code, to be in possession, the Magistrate 
has no jurisdiction to take any proceedings in 
the nature of execution of that order, ’’^ere 
' after the Magistrate in a proceeding under s. 145, 

; Criminal Procedure Code, had declared the fihst 
and thirp parties to be in possession of the property 
in dispute, the police gave formal xiossession to 
those parties by planting bamboos but disputes 
I still not ceasing, the Magistrate held a local enquiry 
j and again declared the possession of the first and 
I third parties and a further inqmry was held to 
determine whether the property of which posses- 
sion had been declared was identical with the sub- 
I ject of the proceeding under s. 145, Criminal Pro- 
j cedure Code : Held, that all the proceedings 
after the final order passed by the Magistrate in 
the proceeding under s. 145, Criminal Procedure 
Code, were ultra vires. There is no specific provi- 
sion in the Code authorising a Magistrate to take 
proceedings in the nature of execution after pass- 
ing orders under s. 145. Kumar Bonendra 
Naeain Roy v Kishori Lal Roy Chowdhuby 
(1909) .... 140. W. 3N. 78 

s, 145, cl (5). 

See Dispute concerning land. 

- I. Ii. B. 37 Gale. 285 

ss. 145, 146. 

See Receiver . . 14 G. W. "SS. 681 

ss. 145, 350, 

See Magistrate, transfer of. 

I. D. B. 37 Gale. 812 

— s. 146. 

Dispute, concerning 

— Attachment of subject of dispute — Order of 
Settlement-Court in a proceeding between the same 
parties and relating to the attached lands — Effect of 
such order — Release of attachment by Magistrate — 
Bengal Survey Act {Beng. Act V of 1875), s. 41. 
An order of the Survey and Settlement Court 
under the Bengal Survey Act, 1875, s. 41, is a 
determination by a competent Court of the rights 
of the parties entitled to possession of the land 
ivithin the meaning of s. 146 of the Crimmal 
Procedure Code. Where the Magistrate attached 
certain lands under s. 146 of the Code, and in 
a proceeding under s. 41 of the Bengal Survey 
Act, 1875, between the same parties, the same 
lands were found to be in the possession of the 
petitioner : — Held, that the Magistrate was bound 
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CRIMIlSrAIj PBOCEDXTBE CODE (ACT 
V OF 1898 ) — contd 

s. 146 — condd. 

to follow such order and to release the lands from 
attachment. Ambler?; Sami Ahmed (1910) 

I. li. B. 37 Cale. 331 

ss. 146, 439 — Defect in form of 

written order — Jurisdiction — Revision, Where in 
proceedings under Chapter XII of the Code of 
Criminal Procedure the initial order was defective 
in that it did not set forth the grounds for the 
Magistrate being satisfied of the existence of a dis- 
pute likely to cause a breach of the peace : but, on 
the other hand, both parties were fully cognizant 
of the matter in dispute and there was in fact | 
danger of a breach of the peace, the High Court | 
declined in revision to interfere with the Magis- [ 
trate’s order. Ganga Saran Singh v. ' Bhagwat . 
Prasad (1909) . . I. L. B. 32 All. 132 j 

. s. 147 — Dispute ^comermnq the right \ 

to act as pujan, and not the right of use of land — I 
Easements, S. 147 of the Criminal Procedure i 
Code is not limited in its terms to easements, but | 
relates to any dispute concerning the right of use ; 
of land or water. A dispute concerniug merely | 
the nght to act as pujari in a temple, and not the , 
right of use of the land on which it stands, is not , 
within the scope of s. 147 of the Code. Kader i 
Batcha v. Kader Batcha Rowthan, I, L, R, 29 Mad, I 
2B7f not followed. Gxtiram Ghosal v. Lal Be- 
HART Das riOlO) . . I. L. B. 37 Calc. 678 

Order on police to remove 

a hundh thrown across a pyre — Conflict between 
orders of Civil and Criminal Cow ts. A Magistrate 
is not authonsed to carry out an order under s. 147, 
Criminal Procedure Code, e y., an order directing 
the removal of a hundh — through the agency of the 
police. Pasupati Nath Bose v. Nando Lai Bose, 

5 0, W, N, 67 ; Laht Chandra Neogi v. Tarini 
Persad Gupta, 5 C, W. N, 3S5, distinguished. 
Mohdnt Dalmir Puri v, Khodadad" Khan 
(1909) . . . 14 C. W. 3Sr. 179 

s,c. I. L. B. 36 Cale. 923 

ss. 148, 202, 293, 294, 556 Expln, 

See Local Inspection. 

I. L. B. 37 Cale. 340 

- ss. 154, 173, 190 (1) (6), 

See Criminal Proceedings, institution 

OP . . . I. L. K. 37 Cale. 49 

ss. 157, 159, 476 — Police report 

hij Siib’inspector — Further investigation hy Su* 
peiintendent — Subsequent inquiry hy Magistrate 
— Order for prosecution of witnesses examined 
in the Magistrate’s inquiry — Penal Code {Act XLV 
of 1860), 8. 193. On the strength of a police 
report, the District Magistrate ordered the Su- 
perintendent of Police to investigate a certain 
case. The Superintendent made an investigation 
and came to the conclusion that the case was not 
a true one : but at the same time suggested that a 
Magistrate might he sent to inquire into it The 
District Magistrate accordingly deputed a Magis- 


; CBIMUSTAIi PBOCEDUBE CODE (ACT 
I "V OF 1898) — contd. 

- s. 157 — concld. 

, trate of the first class to inquire He made an 
, inquiry, which resulted in an order for the prose- 
1 cution of certain witnesses who had given evi- 
j (lence before him. Held, that there was no legal 

I authority for the inquiry held by the Magistrate, 

I and his order for the prosecution of the witnesses 
1 v.as therefore invahd In the matter of the petition 
of Kandhatya Lai, AU Weddy Nctes {1899) 87, and 
I Mouli Darzi v. Nauranji Lai, 4 0. W. N. 351, 

' referred to Emperor v. Abdul Rahman (1909) 

I. L. B. 32 Ail. 30 

ss. 162, 288 — Indian Evidence Act 

{I of 1872), ss 21, 157 — Evidence — Admissibility 
of evidence — Statements made hy witness to Police 
and Panch — Statements made by the loitness as 
accused befoie Committing Maqistiate — Witness 
deposing to different story before Sessions Court — 
Con dbot ation of the deposition before the Commit- 
ting Magistrate hy statements made before the Police 
and the Panch — Investigating Police Officer — De- 
position of, as to statements made hy witnesnes to him 
— Examination-in-chief — Practice and procedure. 
During the tnal of an accused person, the Sessions 
Judge admitted into evidence and used against 
the accused the following statements : (1) state- 
ments made by a witness to the Pohce implicat- 
ing the accused, (2) the same witness’ statement 
to the Panch, (3) and his statement as an accused 
person made before a Magistrate, and (4) state- 
ments made by the co- accused to the Police. 
The witness, when he was examined before the 
Committing Magistrate, gave a consistent story ; 
but he deposed to quite a diifeient version when 
he was examined in the Sessions Court. The 
learned Judge disbelieved the changed story, and 
he used the witness’ statements to the Police 
and has statements as an accused person and his 
statements to the Panch, by way of corrobora- 
tion of what the witness had stated to the Commit- 
ting Magistrate The accused was convicted and 
sentenced. On appeal ; — Held, (i) that it was an 
error to admit statements Nos. 1 and 2 for the 
purpose of corroborating statement No. 3, for only 
the statements of witnesses made to the trying 
Court can be corroborated in the manner contem- 
plated by s. 157 of the Indian Evidence Act, 1872. 
Previous statements might be used to corroborate 
or contradict statements made at the trial ; not 
to corroborate statements made prior to the trial, 

1 (ii) That statements No. 2 were altogether inad 
missible as evidence of the accused’s guilt, for they 
could at most be regarded as admissions by the co- 
accused which could possibly be used against him- 
self, but could not be proved and used against 
the accused. The Investigating Police Officer 
ought not to be allowed to depose in examination- 
in-chief to what the witnesses stated to him. It 
opens up an undesirably wdde field for cross-exam- 
ination and leads to the attention of the Court 
being diverted and distracted from the true issues 
Moreover, it is contrary to the plain intention of 

E 2 
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CBIMIirAIi PKOCEDUEB CODE (ACT 
•V OP 1898) ~ conid. 

- — — s. 162 — conoid* 

s 162 of the Code of Criminal Procedure, ^\hicli is 
that such statements should be used, if at all, 
on behalf of and not against the person under 
trial. Empebor v Akbab Badoo (1910) 

I. li. R. 34 Bom. 599 

ss. 146, 196, 235, 239, 342, 364, 

447, 454, 632. 

See JXJBY, EIGHT OF TRIAL BY 

I. L. R. 37 Cale. 467 

s. 177. 

See EmGEATioN . I. Ii R, 37 Cale. 27 

ss. 182, 531 — Juusdiction — Place 

at which consequence of act ensues — Gi iminal h each 
of trust — Penal Code {Act XLV of 1860), s 408. 
One M was employed as an agent by a firm in Mir- 
zapur. Goods were entrusted to lum for sale in 
various districts in Louer Bengal, and from time 
to time, as he sold goods, he renutted money to his 
employers at Mn-zapur When , called upon to 
furnish accounts, he offered to furmsh E500 as a 
deposit, but did not submit any account. Held, 
that the Coui*ts of Mirzapur had jurisdiction to try 
M for whatever offence he had committed arising 
out of the above tiansactions Queen-Empress 
V. O^Brien, I. L. B 19 All 411, followed. Em- 
PEEOE V, M.1HADEO (1910) I. Is, R. 32 All. 397 

ss. 190, 497, 498. 

See Bail . . I. L. R. 37 Calc. 412 

s. 190 (i) (c). 

See Jtjeisdiction of Magisteate 

I. L. R. 37 Cale. 221 

s. 195. 

See Ceiminal Jueisdiction. 

I. L. R. 37 Calc. 714 
s.e. 14 C. W. IT. 806 

See Sa2?ctio3s' foe Peosecftiois-. 

I. X, R. 37 Calc. 618 

1 . . Further evidence— 

Court has no ptusdicUon to order further inquiry 
hy Subordinate Coin t. A superior Criminal Court 
pto which an appeal has been preferred under s- 195 

J ’ of the Criminal Procedure Code against an order of 
an inferior Criminal Court granting sanction, has no 
power to take or call for further evidence. The 
power to do so given by s. 428 is limited to 
appeals under that chapter. Kbishna Reddy v. 
Empeeoe (1909) . . I. Ij. R. 33 Mad, 90 

2. Sanction by Presidency 

Small Cause Court — Order granted by single 
Judge — Powetsof Full Court to revoke the sanction 
— FuU Court not an Appellate Court — Presidency 
Small Cause Com is Act {XV of 1882), ss. 37, 38. 
Where a sanction to prosecute has been granted 
by a Judge of the Presidency Small Causes Court 
at Bombay, the Full Court of that Court has no 
power to revoke the sanction. Per Chandavae. 


CRIMmAIi PROCEDURE CODE (ACP 
V OF 1898) — contd. 

s. 195 — concld. 

KAE, J The language used in ss. 37 and 38 of the 
Presidency Court of Small Causes Act (XV of 1882) 
does not appeal to be appropriate for the purpose 
of conferring appellate jurisdiction upon the Full 
Court Per Batcheloe, J. The jurisdiction con- 
ferred by s 38 of the Act is not appellate, but 
revisionai only Shivlal Padma, /?^?e(1909) 

I. Is. R. 34 Bom. 316 

3 ^ False information to police, 

prosecution for — Sanction to prosecute — Cogni- 
zance of Q-ffencp without the complaint of the public 
servant ivith whom false infoimaiion lodged. Wheie 
on the Police reporting an information to be false, 
the Inspector of Police purporting to act under s. 
195, Cnminal Procedure Code, granted sanction, 
for the prosecution of the infoimant under s. 
182, Indian Penal Code, and the Magistrate took 
cognizance of the offence. Semble : That without 
the complaint of the public servant to whom the 
alleged false information was given, the Magistrate 
was not right in taking cognizance of the offence. 
IssEB V EjihG-Empeeoe (1910) 14 C. W. JSf. 765 

ss. 195 (6), 476. 

See JiTEiSDiOTiON of Ceiminal Cottet 

I. L. R. 37 Cale. 250 

ss. 195 (1), el. (6), 476. 

See Sayctioe fob Peosecutioii. 

I. L R. 37 Cale 13 

s. 195 (c) 

See Sa^^ctioi^ fob Peosectttioss. 

14 C. W. 3JT. 479 

— s. 195, els. (1) (c) and (3) — Sanction 

to prosecute — Abetment of offences of forgery and 
personation committed not in the course of judicial 
proceedings. The offence or offences in which 
s. 195, cl. {!), sub-cl. (c), read with cl. (J) of the 
Code of Criminal Procedure requires that sanction 
should be given by a court with respect of docu- 
ments produced in Court must be offences com- 
mitted by parties to the proceeding, whether the 
offence be one of the substantive offences des- 
cnbed in s 463 or punishable under ss. 471, 475 or 
476 of the Indian Penal Code, or only amounts 
to abetment of any such offences. Empeeoe v. 
Ghansham Singh (1909) . I. L. R. 32 All. 74 

ss. 195 (6), 439. 

. I. D. R. 37 Calc. 714 

— — ss. 195, 478 — Sanction to prosecute 

— Subsequent ordei to prosecuU passed under 
s. 478. The grant of a sanction to prosecute 
to a private individual under s. 195 of the Criminal 
Procedure Code, 1898, is no bar to the subsequent 
institution of proceedings by the Civil Court it- 
self under s. 478 of the Code. Queen-Empress v. 
Shankar, I. L. B. 13 Bom. 384, followed. Em- 
peboe V . Nagji Ghelabhai (1909) 

I. L. B. 34 Bom, 88 
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ss. 196, 532 — Penal Code, ss, 121 to 

124 — Order of Goveryiment authoiising complaint of j 
oertmnoffences — Delegation of power. Where an I 
order under s. 196 of the Criminal Procedure Code | 
authorized a particular police officer to prefer a 
complaint of oftences under ss I 2 IA 5 122, 123 and 
124 of the Penal Code, 01 under any other 
section of the said Code which may he found ap- 
plicable to the case,'^ and the examination of 
the complainant also referred to the same sec- 
tions : — Held, that no complaint under s. 121 
of the Penal Code was thereby authorized by 
the Local Government or in tact pi ef erred, that the , 
Magistrate had no jiower to commit thereunder, j 
and that the defect was not cured by a subsequent 1 
order obtained w^hile the case was before the 
Sessions Court, authorizing a complaint under 
the section which was not in fact made thereafter ; 
nor did s. 532 of the Criminal Procedure Code apply 
in such a case Sham Khan^ s case, {1890) Punj. ' 
B Cr. J No 16, approved of. Queen-Empress | 
V. Morton, I, L. B. 9 Bom 288, distingmshed ; and | 
Queen- Empress v. Bal Gangadhai Tilak, I L. B , 
22 Bom, 112, dissented from The Local Govern- , 
inent cannot delegate to any other body or person | 
the controlling power and discretion of detei mining 
whether cognizance shall be taken by the Court ot 
an offence mentioned in s 196 of the Criminal 
Procedure Code, and its judgment must be speci- 
fically directed to the particular section, and no 
other, under which the prosecution is to be carried | 
on, and the order or authonty should be proceeded | 
by a deliberate determination in this respect. I 
An order authorizing a complaint under certain j 
specified sections ‘‘ or under any other sections | 
found applicable, if it means found by any one other < 
than Government, involves a delegation winch can- ■ 
not be sustained. Barindra Kumar Ghose v. 
Emperor (1909) . . I, E. B. 37 Calc. 467 

s. 198, 

See Penal Code (Act XLV of 1860), I 

s. 494 . . I. L B. 32 All. 78 

ss. 233 — 236, 239 — Misjoinder of 

charges — Illegality — Penal Code (Act XLV of 
1860), ss, 408 and 467. The accused was 
charged and tned at one and the same trial for three 
offences under s. 408 of the Indian Penal Code 
committed within a xieriod of one year, and three 
offences of forgery under s. 467 of the Code, 
and was convicted and sentenced in respect of all 
the six offences. Held, that this was an illegality 
not covered by s. 537 of the Code of Criminal 
Procedure. Suhrahmania Ayyar v. King-Em- 
peror, I L. B. 25 Mad, 61, followed. In re Bal 
Gangadhar Tilah, 1. L. B. 33 Bom. 321, referred to 
and discussed. Emperor v Sheo Saban Lal 
,(1910) .... I. L. E. 32 All. 219 

ss. 234, 5B7— Penal Code, s. 477 A 

- — Charge — Mispinder of charges — Illegality. 

'Where a person who was sent up for trial under 


s 234 — conoid. 

s. 47 7 A of the Indian Penal Code was charged with 
having wiltully altered and mutilated certain 
accounts between the yeais 1907 and 1909, and 
the evidence showed that the subject-matter of 
the chaige was practically five senes of entnes in 
certain sets of books : Held, that the charge 
so flamed was bad, and the defect could not be 
remedied by s. 537 of the Code of Cnminal Proce- 
dure. Suhrahmania Ayyar v. King-Emperor, 1. L. 
B. 25 Mad 61, and Queen-Empress v. Mali 
Lal Lahui, 1. L B 26 Calc 560, referred to. 
Emperor i Salim- ullah Khan (1909) 

I. L. B. 32 AIL 57 

s. 285 — “ Same t) ansactiond" what is — 

Community of purpose 01 design and continuity 
of action necessary In order that a number of 
acts may be so connected together as to form 
part of the same transaction within the meaning 
of s 235, Criminal Procedure Code, coinmunity 
of^ purpose or design and continuity of action 
are essential elements. To constitute community 
ot puiiio'se, the mere existence of some general 
purpose or design will not be sufficient. The pur- 
pose in view must be something particular and 
definite There is no continuity -of action where 
each act is a completed act in itself and the 
original design accomplished so far as that act is 
concerned. Where a company is formed with the 
object of defrauding the public, it Cctiinot be said 
that distinct acts of embezzlement committed in 
the course of several years form part of the same 
transaction bv leason of such general object. 
Choragudi Venkatadri V E3viperor(1910) 

I. E. B. 33 Mad. 502 

ss. 237, 238, 428 — Person con- 
victed of an offejice cannot on appeal he convicted 
of abetment of such oficnce. The powder of an Ap- 
pellate Court under s 423 of the Code of Criminal 
Procedure to alter a finding must be used in accord- 
ance with the provisions of ss. 237 and 238 of the 
Code. Where a person who has been convicted 
of an offence has appealed, the Appellate Court 
cannot, after acquitting him of such offence, con- 
vict him of the abetment of such offence. Padjvia- 
NABHA Panjikannava V. Emperor (1909) 

I, L. B. 33 Mad. 264 

s. 250. 

See Information . 14 C. W. M. 826 

In appeals under s. 250 

notice to accused not impel ative. In appeals under 
s. 250 of the Criminal Procedure Code, it is not 
imperative that notice should he given to the ac- 
cused. Ambakkauari Nagi Reddi V. Basappa 
OE Medimakulapallx (1909) 

I, E. B. 33 89 

s. 256 — Compensation for mahing a 

frivolous or vexatious complaint — Consequential 
order — S. 423, subs-s. 1, cl. (d) — Power of Appel- 
late Court under. An Appellate Court can pass 
an order against the complainant awarding com- 
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CBIMINAIi PBOCEDUEE CODE (ACT 
V OP lS9S)—contd 

s. 403 — condd. 


pensation to the accused under s. 250, Criminal 
Piocedure Code. Such an order may very reason- 
ably be regarded as a consequential order within 
the meaning of s 423, sub-s 1, cl. {d) Balli Pandey 
V. Chitian, I, L B. 28 All 62o, dissented from. 
K.\ei SrNGH V Tttfaxi Bhanite: (1909) 

14 C. W. 212 I 

See Cross BxAYa'^A.Tio:^ ! 

I. L. B. 37 Calc, 236 ' 

ss. 337, 339. I 

See Paedox , I, Ij. B. 37 Calc. 845 | 

No true and full 

disclobure uJiere witness stibsequently recants Tiis | 
previous statement — On trial after withdrawal of j 
pardon, if pardon pleaded in tar, ^ury to determine j 
v'hether pardon forfeited. A person who has j 
accepted a tender of pardon under s. 337 of the 
f’rimmal Procedure Code and made a true and 
full disclosuie before the inquiring Magistrate 
may be recalled and examined by such Magistrate ; 
and his pardon will be forfeited if he resiles from 
such former statement. It is not necessary in 
order to forfeit the pardon that he should be 
examined as a witness in the Court of Sessions. 
He is examined in the case when he is examined 
by the Magistrate and the prosecution is not bound 
to examine before the sessions an untrustworthy 
^v'ltness. When such person is tried after with- 
drawal of pardon for the onginal oifenee and pleads 
the pardon as a bar, the jury must determine 
whether the pardon was forfeited or not. In 
default of such determination, a conviction will be 
bad. Kullan v. Emperor, I. L. B. 82 Mad. 173, 
referred to. Emperor v. Kothea, I L. B. 30 Bom. 
611, referred to. Alagieisami Naicken v Em- 
EEEOB (1910) . I. L. B. 38 Mad. 514 

ss. 346 (2), 439 — Bevision — Power 

of High Court %n revision to give leave to compound. 
Held, that the High Court can, in the exercise of ! 
its powers of revision under s. 439 of the Code of 
Cnminal Procedure, give leave for the composition 
of an offence under s. 325 of the Indian Penal Code. 
Emperoe V. Ram Piyaei (1909) 

I. L. B, 32 AIL 153 

S.860. 

See Deposition ^ . 14 O. W. E”. 82 

ss. 367, 424. 

See fftlDGMENT OF APPELLATE COTJET, 
CONTENTS OF I. E. B. 37 Calc. 194 

s. 403. 

See Acquittal. I. Ii. B, 37 Calc. 604 

Previous acquittal, plea 

of — Acquittal of some accused charged with rioting, 
grievous hurt and murder — Idahility of others to he 
tried for the same offences— Prosecution story found 
to be fake as to the grievous hurt and murder. An 


acquittal of some of the accused on charges of not- 
ing armed with deadly weapons, gnevous hurt and 
murdei, is no bar, under s. 403 of the Criminal 
Procedure Code, to the tnal of otheis concerned 
in the same offences WTiere the Sessions Judge 
was of opinion, at the original tnal, that the pro- 
secution story as to the mannei in which the de- 
ceased met his death, did not represent the truth 
and acquitted the accused, though he did not 
disbelieve the fact of a rioting having occurred^ 
while one of the Assessors believed the whole 
story : — Held, that the High Court would not 
interfere with a pending prosecution against 
others for the same offences. Bishun Das Ghose 
V. King-Emperor, 7 C TF. N. 493, distinguished. 
Kokai Saedae V Mehee Khan ( 1910) 

I. L. B. 37 Calc. 680 


s. 423, sub-s. 1, cl (d). 

See Consequential Order 

14 C W. IST 212 

s. 423. 

See Evidence Act, s 167. 

14 C. W. 3Sr. 493 

— — s. 435. 

See High Court I L. B. 34 Bom. 378* 

ss. 437, 119 — Power to order further 

inquiry undei s. 437 does not extend to order 
of discharge under s. 119. The power conferred 
by s. 437 of the Criminal Procedure Code to order 
further inquiry cannot be exercised in the case of 
orders of discharge under s. 1 19 of the Code, where 
the Magistrate before making’the order of discharge, 
has cafled upon the person, into whose conduct the 
inquiry is made, to estabhsh his defence. The 
word ‘ discharged ’ in s. 437 must be read as equi- 
valent to * discharged within the meaning of ss* 
209, 253 and 259 of the Code ’ Velu Tayi Aivemal 
V. Chid AMBAEA VELU PiLLAI (1909) 

I. Ii, B. 33 Mad. 85 

ss^ 439, 476, 200 — Power of High 

Court to interfere under s. 439 with proceedings 
of Subordinate Criminal Court under s. 476. The 
High Court has power under s. 439 of the Criminal 
Piocedure Code to interfere on grounds other than 
want of 3 urisdiction, when a &iininal Court has 
taken action under s. 476 of the Criminal Procedure 
Code. The words “ as if upon complaint made and 
recorded under s. 200 ” introduced in the Code of 
1898 were not intended to effect any change in the 
revisional power of the High Court. EranhoU 
Athan v. King-Emperor, 1, L. B. 26 Mad. 98, 
overruled. Ottupuea Narayanan Somayajipad 
V . Emperor (1909) . . I. Ii. B. 33 Mad. 48* 

S.476 

See Judicial Proceeding. 

14 0. W. IT. 798^ 
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CRIMINAL PROCEDURE CODE (ACT ' 
V OP 1898) — condd, ' 

— s. 476 — condd. 

— . Court ” meaning of — 

Offence brought under the notice of the Court %n 
the course of a 'judicial 'proceeding — Proceed- 
ing instituted by one munsif for resistance to 
attach'inent of moveables in execution — Preliminary 
inquiry and final order by succei>soi — Legality 
of Older — Judicial proceedings^ — Execution pro- 
ceedings* The word “ Court ” in s. 476 of the 
Criminal Procedure Code includes the successor 
of the Judge before whom the alleged offence 
was committed, or to w’hose notice the commis- 
sion of it was brought m the course of a judicial 
proceeding. Where, therefore, the judgment- 
creditor brought to the notice of the Munsif, on 
the 23rd December 1908, the fact of resistance to 
the attachment of moveables in execution of his 
decree, and the Munsif called upon the opposite 
party to show cause, but his successor, after holding 
a preliminary inqiuiy under s. 476 of the Code, ' 
ordered their prosecution on 6th October 1909, for 
offences under ss. 183, 186 and 353 of the Penal 
Code]: jffcZd, that the order was not without juris- 
diction. Action under s. 476 should, as far as pos- 
sible,? be prompt and expeditious and not unduly 
protracted. The definition of a “judicial pro- 
ceeding ’’ in s. 4 (m) of the Criminal Procedure Code 
is not exhaustive. It includes an execution pro- 
ceeding ; and the resistance to the attachment of 
moveables is, when reported or complained of to the « 
Court, an offence brought under its notice in the i 
course of a judicial proceeding within the meaning 
of s. 476 of the Code. Bahadur v* Eradatuldah 
Mallick (1910) . . I. Ii. B. 37 Calc. 642 

s.e. 14 O. W. IT. 789 ; 
ss. 497,498. ! 

See Bail . . I. L. B. 37 Calc. 439 1 

— ss. 614, 616 — Surety-bond to produce i 

accused before Sessions Court — Proceeding for I 
forfeiture if maybe taken by a Magistrate. Where i 
a surety bond has been executed for the appearance | 
of an accused person before a particular Court, | 
under s. 514 of the Criminal Procedure ^ Code, i 
proceedings to have the bond forfeited can be ini- I 
tiated only by that Court. Hira Lal Srahxt v, i 
Emperor (1909) . . 14 C. W, IST. 259 j 

s. 556 — Personally interested — ! 

Magistrate ordering prosecution as president of 
octroi sub-committee — Jurisdiction. A Magistrate 
as the president of the octroi sub-committee of a ! 
Municipal Board, ordered the prosecution of the ; 
accused, and with the consent of the accused tried 
the case himself. Held, that the Magistrate must 
be deemed to have been personally interested within 
the meaning of s. 656 of the Code of Cnminal Pro- 
cedure and was not quahfied to try the case of the 
applicant whose consent could not confer juris- 
diction upon him. Emperor v. Mohan Lal, I. L. JR. 

27 All. 26, distingmshed. In the matter of the 
petition of Inayat Husain, All. Weekly Notes {1899) | 
74, referred to. Eiuperor v. Bisheshab Bhatta- ’ 
OHARYA (1910) . . I. Ii. B. 32 All. 635 1 


CBIHIKAL PBOCEEDINGS. 

Legal institution of-— PoZice report 

not disclosing nature of information — First inform- 
ation report omitting to state the information received — 
Information given by police officer to himself — 
Criminal Procedure Code {Act F of 1898), ss. 154. 
178, 190, (i) (5). A prosecution is not legally in- 
stituted under s. 190 (i) (&) of the Criminal Proce- 
dure Code when the police report under s. 173 
does not set forth the nature of the information, 
and the first information report under s. 154 is 
equally defective in this respect Lee t;.ADHi- 
KAEY (1909) . . . I. Ii. B. 37 Calc. 49 

OBIMESrAIi PBOSECHTIOlSr. 

limitation of time for — 

See Calcutta Muiticipal Act (Beno. Ill 
OP 1899), ss. 341 (1), ETC. 

I. Ii. B. 37 Calc. 384 

CBOSS-APPEAIi. 

See Privy Council, practice op. 

I. Ii. B. 37 Calc. 623 

CBOSS-EXAMIWATIOlSr. 

Prosecution-witnesses, 

cross-examination of, after charge — Failure to 
name, on date of the charge, the witnesses required 
for cross-examination — Subsequent application be- 
fore close of the case — Eight of cross-examination, 
continuance of — Waiver — Criminal Procedure Code 
(Act V of 1898), s. 256. S. 256 of the Cnminal 
Procedure Code merely lays down that after the 
plea of the accused is taken he shall be required 
to state whether he wishes to cross-examine any,, 
and if^so which, of the prosecution witnesses whose 
evidence has been taken, but it does not state at 
what particular time he is to be asked this question, 
nor up to what time he has this right. Where, 
therefore, the accused were asked, on the day the 
charges were framed, whether they would call any 
of the, prosecution witnesses for cross-examination 
and did not name any, but made an application 
to recall some of them for that purpose on the 
next court day and before the case had closed : — 
Held, that they were entitled to have the prosecution 
witnesses recalled for the purpose of cross-examin- 
ation, and that there was no waiver of their right 
under the section. Inder Rai v. C. R. Brown 
(1909) . . . I. Ii. B. 37 Gale. 236 

CtJBATOBS’ ACT (XIX OP 1841). 

See Succession (Property Protection) 
Act (XIX op 1841). 

ss. 3, 4 and 14 — OatVsAct{'Vof 

iSiOy^Heath of representative Vatandar — Deceased'' s 
widow, representative Vatandar — Death of the widow 
— Application by the nearest heir of the deceased 
male Vatandar for possession — Six months, calcu- 
lation of — Property claimed by right “ in succes- 
sion ” — Inquiry upon solemn declaration — Affidavit 
upon solemn affirmation. One Kotrappa, repre- 
sentative Vatandar of Deshagat Vatan, died in 
1892 His widow Basawa was entered on the 
Vatan Register as representative Vatandar and she 
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OTTK-ATOBS’ ACT (XIX OF 1841)— co?tcZt2. 
ss. 3, 4 and 14 — concld- 

held the Vatan property -until her death in 1907. 
Within SIX months of Basawa’s death, Kanappa, 
u ho claimed to be the nearest heir of Kotrappa, 
apphed for possession of the property under the 
Curators’ Act (XIX of 1841) and the Judge 
granted bis application. One of the opponents to 
the apphcation thereupon moved the High Court 
under the extraordinary junsdiction contending 
that (i) under s 14 of the Curators’ Act (XIX 
of 1841) the provisions of the Act could not be xmt 
in force because Kotrappa died more than six 
months befoie the date of the apphcation, and (ii) 
in grantmg the application the Judge did not 
follow the procedure which is made imperative by 
the words of s. 3 of the Curators’ Act (XIX of 
1841), that IS, there was no inqmry upon solemn 
declaration of the complainant (apphcant). Held, 
confirming the older, that (i) the decease of the 
jiropnetor whose property was claimed by right 
in succession ” referred to in s 14 of the 
Curators’ Act (XIX of 1841) included the decease 
of Basawa because she was, between the death 
of her husband and her own decease, the pro- 
prietor of the property claimed All that was 
to be decided was who should be put into 
possession of the property in succession to the 
last deceased holder (li) The Judge having 
acted upon the apphcation of the claimant in 
addition to his affidavit on solemn affirmation 
the statements in the affidavit furnished suffi- 
cient grounds for action under s. 4 of the Cura- 
tors’ Act (XIX of 1841) having regard to the pro- 
visions of the Oaths Act (V of 1840) BhimaP- 
PA t?. Khanappa (1909) . I. Ii. B. 34 Bom. 115 

OUBBElSrCY HOTBS. 

Delivery of halves of — Such delivery 

does not pass the property in the notes — Creditor 
receiving halves of notes from debtor not entitled to 
insist on deliveiy of the other halves. The dehvery 
by a debtor of halves of currency notes to his 
creditor with the intention of paying oS the debt 
by remitting the other halves, does not pass the 
property in the notes to the creditor so as to enable 
him to claim delivery of the other halves. Smith 
V. Mundy, 29 L. J. Q B. 172, followed. The 
debtor does not by simply sending the first halves, 
without anything more, become a trustee or bailee 
in respect of the other halves of the notes. Per 
Abdtjb Rahiai, J, — S. 92 of the Indian Contract 
Act does not apply to money or currency notes, 
although the definition of goods ms. 76 of the 
Contract Act is wide enough to cover coins and 
currency notes. Per Bakewell, J. — ^The delivery 
of the half notes to the creditor was only one step 
towards or preparatory to the actual dehvery of 
the notes, and indicates only an intention to trans- 
fer and does not constitute a delivery of the notes. 
Koti Vekkapa Ramiah v . Oepicial Assignee op 
Madbas (1909) . . I. Ii. B. 33 Mad. 196 

CirSTOM. 

See HiNDtr Law— Adoption. 

I. L. B. 32 All. 247 


CUSTOM— cmicZd. 

See Hindu Law— Custom. 

I. li, B. 32 All, 363 

See Hindu Law — Succession. 

14 C. W. N. 770 

See Landloed and tenant. 

I. L. B. 82 All. 125 

See jVLahomedan Law — Succession. 

14 C. W. K. 59 

See Pee-emption. 

I. L. B. 32 All, 261, 265, 399 

See Re-maeeiage . 14 C. W. H. 346 

CUSTOMABY BK^HT. 

to cut and appropriate trees. 

See Incumbeancb I. L. B. 37 Calc. 322 

D 

DAMAGES. 

See Ageadani Beatoiin. 

14 C. W. 3Sr. 1005 

See Gas Company . 14 C. W, N. 168 

See Revenue Sale 

I. Ii. B. 37 Calc. 559 

assessment of— 

See Libel . . I. L. K. 37 Calc, 760 

claim foPj for wrongful attacli- 

ment — 

See Appeal . I. D. B. 37 Calc. 426 

measure of— 

See Sale op Goods Act (56 and 57 Vict., 
c 71), ss 45 AND 47. 

I. L. B. 34 Bom. 640 

Damages for malzQicus prosecu* 

tion — Onus of proof — State of mind of 
■prosecutor at institution material — Review, setting up 
new case in — Counsel of prosecutor if competent 
witness of his good faith P laid a charge of criminal 
trespass against C who was discharged. G there- 
upon sued P for malicious prosecution. P’s de- 
fence was that he mstituted the charge on inform- 
ation of his servants whom he believed and in good 
faith : Held, that an animus in'^uricct i.e., mahce, 
cannot be mferred from the mere fact that prose- 
cution has failed and the accused has been acquit- 
ted. In an action for malicious prosecution the 
burden of provmg malice and the absence of reason- 
able cause for the prosecution lies on the plaintiff. 
The crucial pomt in almost all such actions is the 
state of mmd of the prosecutor at the time he 
institutes the charge. After the decision of the 
case in defendant’s favour by the Appeal Court, 
it was urged on behalf of the plaintiff, upon review, 
that the defendant should be held liable for the 
acts of his servants ; Held, that the Court had pro- 
perly refused to permit a new case to be set up at 
that stage. A counsel who had advised the pro- 
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X) A3 Vr A .G'EI S — c(McId> 


secutor to institute the charge was a competent 
witness C, E. Victoe S Coeea v. Hezstry Joseph 
Peiei (1909) . . . . 14 C. W. IT. 86 

DAITOA. 

See Hindu Law — Debt. 

14 O. W. 3Sr. 659 

X>A1TGEB0I7S ARTICLE. 

See Gas Company * 14 C. W. IT. 158 
EAXXaHTERS. 


“r — Hindu Law — 2IifaJc* 

shara — Daughters inheriting ^to'perty from their 
father Shares separate and absolute — Tenants-- 
in-common. In the Bombay Presidency a daughter 
taking property from her father inherits it as stridhan 
and daughters take their shares separately and 
absolutely. IVhen the property so inherited is not 
physically divided, it is held by the daughters as 
tenants-in-Gommon and not as joint tenants and 
there IS no survivorship between them In cases 
affecting mheritance the rule is to adhere to the 
■decisions of the Court to which the district from 
which the case arose is subject. Vithappa v 
Savitri (1910) . . I. L. R. 34 Bom. 510 

LAYABHAGA. 

See Hindu Law — Ayautuka Stridhan. 

I. L. R. 37 Calc. 863 

DEATH. 


Presumption of death— Evidence 

Act (/ of 187 2) f s 108 — Person not heard of for 
seven years — Time as to when 'presumption arises — 
Onus of proof. When a person is not heard of for 
seven years, the presumption that aiises under 
s 108 of the Evidence Act is that he is dead at the 
time when the question is laised and not at some 
antecedent date. Fam Bhushan Banerjee v Siirjya 
Kanta Bay QJiowdhry, I. L M. 35 Qalc 25, 
foHowed. Moolla Kassm v. Jloola Abdul Bahim, 
I L. B, 38 Oalc. 273, referred to. Naeki^; Lal 
Sahu(1909) . . I. L. R. 37 Calc. 103 

DEBTS. 

See Hindu Law — Joint family. 

I. L. R. 34 Bom 72 


DEBDTTAR ESTATE. 


liability of— 

See Parties . I. L. R. 37 Calc. 229 
— suit against — 

See Parties . I. L. R 37 Calc. 229 


— Suit against Debuttar 

estate-^Expenses necessary for Debuttar estate — 
Indemnity to estate of former sebait by successor 
— Liability of Debuttar estate The parties to 
this litigation were the descendants of a testator, 
who by his will dedicated immoveable property 
to the performance of the worship of certain idols 


DEBUTTAR ESTATE— coiick?. 

and other pious acts, and provided for the order of 
succession to the office of sebait among his 
descendants The suit was mstituted on 25th Jan- 
uary 1897 by the respondents as executors of a 
deceased sebait against the appellant, who had been 
appomted leceiver of the debuttar estate, for money 
which, owing to interference and obstruction by the 
appellant in the collection of the rents, had not been 
I received by the deceased sebait during his sebait- 
ship, and for expenses he had consequently been 
obhged to pay out of bis private funds to protect the 
estate, and enable him to perform his obligations 
as sebait. All the other surviving descendants of 
the testator were made parties, and the appellant 
was sued both in his capacity as receiver and in his 
personal capacity After the expiration of the 
period of limitation prescribed for the suit, an 
amendment of the plaint was made by the Court 
adding to it a prayer that it might be determined 
who was the sebait, and that the debuttar estate 
should be represented by the person declared 
to he entitled to the sebaitship The appellant 
Was found to be so entitled and was impleaded as 
sebait : — Held, affirming the decision of the High 
Court, that the object of the amendment was merely 
to determine judicially which of the hving descend- 
ants of the original testator, all of whom were already 
parties to the suit, was to be considered sebait 
It did not alter the character of the suit, nor 
amount to the addition of a new defendant within 
the meaning of s 22 of the Limitation Act {XV of 
1877), and the suit was therefore not barred. 
Held, also, that the estate of the deceased sebait 
was entitled to he reimbursed all sums propeily 
expended by him m the preservation of the debuttar 
estate (as payment of Government revenue and the 
like), and in defending his position as sebait which 
was challenged unsuccessfully by the appellant. 
Walters v. Woodhi idge, L. R. 7 Ch. D. 501, followed. 
The respondents were also entitled to recover all 
moneys properly expended by the deceased sebait m 
performmg the obhgations imposed upon him by the 
original testator’ s will The right of indemmty was 
incident to the position of a trustee, and the 
liability in respect of that indemnity was the 
first charge on the trust estate. Peary Mohun 
Mukerjee V. Narendra Nath Mukbrjee ( 1 909 ) 

I. L. R. 37 Gale. 229 


DECLARATION. 

, suit for — 

See Civil Procedure Code, 1908, s. 9. 

I. L. R. 32 Aa 527 

^ee Civil Procedure Code (Act VIII of 
1859), s 15 . I. L. R. 34 Bom. 676 

See Revenue Jurisdiction Act, s 4 (a) 

I. L. R. 34 Bom. 232 

See Sfecific Relief Act (I of 1877), s. 42 

I. L. B. 32 All. 316 
14 C, W. N. 576. 
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DECIiABATION AND mJUKCTIOK. 
suit for — 

S(>e Jurisdiction. 

I. L. B. 34 Bom. 267 

BECBABATION OB BIGHT, SUIT BOB. 

Puhhc load — Right of 

marching in procession uith a cai — Bmt for de- 
claration of right — Injunction lestraming inter- 
ference with the right Plaintiffs sued on behalf of 
themselves and of other members of a religious 
community to have a declaration of their right of 
marching in procession with a car along a particular 
public road to certain temples and for an injunction 
restraining the defendants from interfering xvith 
the plaintiffs The defendants contended that the 
plaintiffs had no right to march along the road 
The lower Courts dismissed the suit on the ground 
that the road bemg puhhc the plaintiffs could not 
sue unless special damage were shown and proved 
On second appeal by the plaintiffs : Held, reversing 
the decree and allowing the claim, that the suit was 
not for removal of a public nuisance but for a declara- 
tion of the right of an individual community to use 
the pubhc road Every member of the puhhc and 
every sect has a right to use the pubhc streets m 
a lawful manner and it lies on those who would 
restrain him or it to show some law or custom having 
the force of law abrogating the privilege. Sad- 
gopachanar v. A. Rama Rao, I. L. R 26 Mad. S76. 
followed. Baslingappa Parappa v . Dhabmappa 
Basappa(1910) . . I. L. B. 84 Bom. 571 

BECIiABATOBY SUIT. 

See Declaration, suit for. 

See Hereditary Offices Act (Bom- 
III OF 1S74), ss. 25, 36, 

I. Ii. B. 34 Bom. 101 
See Specific Belief Act (I of 1877), s. 42, 

14 C. W. N. 576 

DECBEE. Col 

1. Alteration or Amendment op Decree 116 

2. Construction of Decree . . ii7 

3. Execution of Decree . . .118 

4. Transfer OF Decree . . .118 

See Civil Procedure Code, 1882, ss 
235, 320 . I. E. B, 34 Bom. 142 

See Civil Procedure Code, 1908, s 33» 
0. XX, RE. 6 AND 7. H 

I. L. B. 34 Bom. 182 
See Civil Procedure Code, 1908, s. 151. 

I. L. B. 34 Bom. 135 
See Execution of Decree. 

See Fraud . . I. L. B. 32 All, 145 

14 C. W.H. 695 
/See Limitation Act, 1877, ScH. II, Art. 

179 . . I, L. K. 34 Bom. 189 

See Limitation Act, 1877, Sen II, Art. 
- 179, CL. 4 . I. L, B. 34 Bom. 68 


DECBEE— cc?zff/ 

See Pensions Act, 1871, ss. 6, 8, 11, 

1. Ii. B, 34 Bom. 154 

See Transfer, of Property Act, s. 85. 

I. L. B. 34 Bom. 854 

against recorded tenant, effect 

of— 

See Landlord and Tenant 

I. L. B. 87 Calc. 75 

alteration of— 

See Privy Council, practice of 

I. L. B, 37 Gale. 623 

amendment of — 

See Practice . I. E. B. 37 Calc. 649 

for costs — 

See Contribution 

I. E. B. 32 All. 585 

- modification of after appeal — 

See Practice . 1, L. B, 37 Calc. 548 

_ mortgage of— 

See Mortgage . I. E. B, 33 Mad. 429 
revivor of— 

^'ee Civil Procedure Code, 1882, s. 244. 

14 O. W, N 857 

suit on— 

See Executor de son tort, liability as. 

I. L. B. 33 Mad. 423 

1. ALTEEATION OB AMENDMENT OF 
DECREE. 

Amendment or alter a-^ 

tion of decree — Amendment hy Subordinate 
Judge of his decree after it had been affirmed 
by the High Court on appeal — Future interest 
struck out of decree not being in accordance with 
judgment — Amendment limited to one decree 
holder of joint decree on appeal to High Court — 
Civil Procedure Code, 1882, ss 206 — 209. A 
joint and several mortgage decree passed by the 
court of a Subordinate Judge under s. 88 of the 
Transfer of Property Act (IV of 1882), which gave 
future interest on the amount decreed, was affirmed 
on appeal by the High Court. Subsequently, 
on the application of the judgment-debtor (the 
respondent, who had deposited m the court the whole 
amount due under the decree, including future mter- 
est) the Subordinate Judge, notwithstandmg objec- 
tions by the decree-holders, amended his decree by 
striking out the future mterest on the ground that 
such mterest was not m accordance with the 
judgment on which the decree Was based. The 
decree-holders (the appellant and another who was 
a transferee of the original decree-holders) made 
separate appheations to the High Court for revision 
of the Subordmate Judge’s order. On the apphea* 
tion of the transferee decree-holder, a Bench of the 
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DSjCHiIEiS — Con td . 

1. ALTERATIOISr OR AMENDMENT OF 
DECREE— conc^c?. 

High Court held that the Subordinate Judge had no 
3 urisdiction to amend a decree which had been affirm- 
ed by the High Court, and set aside his order, but, 
only so far as it affected the transferee decree-holder. 
On the appellant’s apphcation the same Bench held 
that under the circumstances it was not a ease in 
which they ought to exercise their discretionary 
power of revision. Eeldf by the Judicial Committee, 
that if the order of amendment was without juris- 
diction as altermg a decree after it had been amend- 
ed on appeal, the alteration was equally ineffectual 
in the appellant’s case as m the case of the other 
decree-holder, and should not have been allowed to 
stand ; and the appeal was therefore decreed, Bbij 
Naeaik V Tejbal Bikeam Bahadur (191o) 

I. L. B. 32 All. 295 

2. CONSTRUCTION OF DECREE 

1. ‘ Decree in suit mort^ 

gagor for account — A pplicaUon for redemption decree 
%n appeal — Redemption deciee passed hy Court in ap- 
peal — Decree in the suit — Interpretation — Delclchan 
Agiiculiimsts^ Relief Act {XVII of 1879), s 15 D, 
cl {3), Held, dismissing the second appeal, that 
when the decree of the lower Court is reversed or 
varied in appeal, the decree of the Appellate Court 
becomes the decree in the suit which is to be 
executed m execution proceedings. Navlaji 
Sardaemal V. Rama Dhondi (1909) 

I. L, B. 84 Bom. 168 

2. Decree for rent — Bengal 

Tenancy Act {VIII of 1885), ss. 65. 159, 160, 167— > 
Stilt for entire rent hy person for the time being found 
to be sole landlord, subsegnently held to be a co-sharer 
— Decree, if rent-decree cr money-decree — Purchaser 
at tent sale, if may annul subordinate interest without 
annulling superior interest immediately under him — 
Rei/iand — Transfer of analogous case foi tnal by one 
Court. Where certain persons who were alleged to 
be only co-sharers, being found by the Court of first 
instance to be the 16 annas proprietors of certain 
zammdari properties, took possession of the whole 
of the properties in execution of their decree 
pending an appeal to the High Court and were 
niaintamed in possession even after the High Court 
had set aside the decree and until it was decided by 
the Privy Council agreeing wuth the High Court that 
they had only a two -thirds share in the properties : 
Held, that a decree for the entire rent obtained 
by them during this period in a smt instituted after 
they had got themselves registered as 16 annas 
proprietors under the Land Registration Act, 
was a decree for rent within the meaning of s. 65 
of the Bengal Tenancy Act. That they were then 
the only persons competent to maintain a rent suit, 
and for the purposes of that suit they completely 
represented the estate of the landlords. The pur- 
chaser of a tenure at a rent sale cannot annul a 
subordinate interest leaving untouched a superior 
interest immediately subordinate to the interest 


DEOBFjE — conid. 

2. CONSTRUCTION OF DECREE— co?^cH, 

purchased by'him. IVlAiiJUDDiK Sardak v. Ashu» 
TOSH Chtjckerbutty (1910) . 14 C. W. 3N. 852 

3 EXECUTION OF DECREE. 

L ; Decree for rent — Suit for 

redemption — Taking of accounts under the Dekhhan 
Agriciiltunsts' Relief Act {XVII of 1879)— 
Result of account shewing that mortgagee overpaid 
himself from rents and profits — Mortgagee's right 
to execute decree for rent. In viitue ot a decree for 
four years’ rent, passed at a time when the provi- 
sions of the Dekkhan Agriculturists’ Rehef Act did 
not apply, the plaintiff (mortgagee) became entitled 
to recovei a certain sum from the defendant (mort- 
gagor) After the introduction of the Dekkhan 
Agncultimsts’ Rehef Act, the latter sued the 
former for redemption of the moitgage of the land 
m respect of which the rent note sued on had been 
passed ; on talang accounts in the way directed by 
the Act, it w'as found that the plaintiff as mortgagee 
had overpaid himselt from the rents and profits of 
the land. The plamtiff thereafter apphed to execute 
his decree for rent Both the lower Courts dis- 
missed the apphcation on the ground that the 
plaintiff had already recovered more than was due 
to him as mortgagee from the rents and profits of the 
land. On appeal • — Held, that the rent decree 
must be executed as it stood, having regard to the 
fact that the provisions of the Dekkhan Agricul- 
tunsts’ Relief Act did not apply wffien it w^as pass- 
ed, and that the accounts which were taken for the 
purposes of the subsequent decree were taken for a 
special purpose — that s, for enabling the defendant 
to redeem on favourable terms, and did not entitle 
him to recover anything from the plaintiff by way 
of set-off Mug ABBA v. Mahaivtadsaheb (1909) 

I. D. B. 34 Bom. 260 

2. Legal representative — Who 

ought to be made representative — Person with thebest 
primd facie title sufficiently represents estate. A 
decree-holder who has to apply for execution 
against the legal representative of the deceased 
judgment-debtor, may select, from among several 
rival claimants, as legal representative, the one 
wffiom he beheves honestly to have the best primd 
facie title and the representation, in the absence of 
fraud or collusion, will be sufficient, even though 
it IS subsequently found out some other person is 
the true legal representative Khiara^jmal v- 
Dami, I. L R. 32 Calc. 296, explained. Ramaswami 
Chettiar V. Oppila mani Chetti (1909) 

I. L. B. 83 Mad, 8 

4. TRANSFER OF DECREE. 

Decree, transfer of— Transfer takes- 

effect from date of transfer and not from date of its 
recognition by Court. Where a decree is trans- 
feixed by an instrument in writing, such 
transfer takes effect from the date of such 
instrument and not from the date of its recognition 
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D!EjOi£t!El jS — coii eld* 

4. TEANSFER OF DECREE— cowcM. 

by the Court Puthiandi Cammed v. Avalil 
Moidxn^ 1, L. R. 20 Mad. 167s consideied. The 
transfer of a deciee ma^’, in the absence of a con- 
tract to the contrary, be regarded as conditional 
upon the Court granting the transferee permission 
to execute. The transferee, before repudiating the 
transfer, is bound to do all that is reasonably neces- 
sary to obtain such permission Sadagopa 
Chabiae V Raghxtxatha Chaeiie (1909) 

I. L. B. 33 Mad. 62 

DBCREE-HOLDEB. 

See Civil Peoceduke Code (Acr XIV of 

1882), s 258 . I. L. R. 34 Bom. 575 

See Limitation Act (XV of 1877), s 8, 
ScH. II, Art. 179, espl I 

I. L. B. 34 Bom. 672 

DEED OF COE-VEYANCE. 

construction of— 

See Vendor and Pttrchasee 

I. L. B. 37 Calc. 362 

DEFAMATION. 

See AcQinTTAL • I. L. B. 37 Calc. 604 

See Libel . , I. L. B. 37 Calc. 760 

1 . Subsequent prosecution— 

Acqutital unde? s. JS2 of the Penal Code — Subsequent 
eomplamt under s. 500 by the peison defamed, tn 
respect of the same staternent — Subaequent prosecution 
7iot barred^Cnmmal Procedure Code {Act V of 1898), 
s. 403. An acquittal under s. 182 of the Penal Code 
in respect of false information contained in a peti- 
tion to the manager of an estate is no bar to a 
subsequent prosecution for defamation under s. 
500 of the Penal Code, on the same statements 
&harbeJchan Gohain v. E^npero?, 10 C W. N. 85, 
distinguished. Ram Sebak Lal v Muneswar 
Singh (1910) . I. L. B. 37 Calc. 604 

2. Expulsion from caste — Words 

imputing less of caste, lohen acUonable — Privilege — 
Caste usage. It is open to one member of a caste 
to refuse to associate with another foi what he 
considers to he an mfnngement of caste rules ; 
and no Court can call upon him to assign a reason 
for not associating. It is not however open to one 
member to call another an outcaste. The caste or 
the majority of them may expel a member from 
the caste. The Courts will interfere if he is so 
expelled without being given a proper opportunity 
for explanation. Words which impute unworthi- 
ness to remain a member of the caste are defama- 
tory and give rise to a cause of action ; and where 
the words used are ambiguous, it must be decided 
on evidence whether they were intended to hear a 
hbellous meaning Where a libellous communica- 
tion is made legarding a member of a caste, the 
mere fact that the person making such communica- 
tion is a member of the caste, will not of itself sirfi&ce 
to make the communication privileged. Coopoo- 
SAMi Chetty V. Dtjraisamt Chetty (1909) 

I. L, B. 33 Mad. 67 


DEFAULT. 

dismissal of suit for— 

See Appeal . I. L. B. 37 Gale. 426 

DEFAULTING PBOPBIETOB. 

See Incumbr ince I. L. B, 37 Calc. 322 
DEFENDANT. 

changing character of— 

See Parties . I. L. B. 37 Calc. 229 

duty of— 

See Pleadings . I. L. B. 37 Calc 856 
DEFECTIVE INSTALLATION. 

See Gas Company . 14 C. W. N. 158 

DEKKHAN AGBICULTUBISTS’ BE- 
LIEF ACT (XVII OF 1879). 

See Decree . I. L. B. 34 Bom. 260 

s. 2 — Ag) ic'dlUu I ‘it — Definition — Intel - 

pietatiou. S. 2 ot the Dekkhan Agriculturists’ 
Rehef Act (XVII ot 1879) gives two dehnitions 
of the teim agiiciilturist,” one m cl. 1 and 
the other in cl. 2. The former ap^ilies wheie 
a party to a suit is an agricultuiist at the time 
the suit IS died by or against him. The second 
clause, which gives a special definition of the term 
agiicultmist ” for the purposes ot Chapters 
II, III, IV and VI and s. 69 of the Act, is 
not exhaustive but is merely inclusive and is in- 
tended for a special purpose The decision in 
Mahadev Naiayan Lohhande v. Vinayah Gangadhar 
Purandhare, 1 L R 33 Bom 504, does not lay dowm 
the pioposition of law' that a party to a suit is not 
entitled to the privileges of an agriculturist under the 
Dekkhan Agriculturists’ Relief Act, 1879, if he w'as 
not an agiiculturist at the time the liability m 
question was mem red o^en though it may be that 
he w'as an agriculturist within the meamng ot the 
first clause of s. 2 at the time of the suit. 
Damodar Nandeam ? IManubai (1909) 

I. L, B. 34 Bom. 65 

s. 2, el. 2 — Amending Act {XXIII 

of 1881) — Ratnagiri District — Mortgage of 1881 — 
Suit for account — Agriculturist. The plaintiff 
w'hose land and residence was in Ratnagiii 
District executed a mortgage in the year 1881. 
The Dekkhan Agriculturists’ Relief Act (XVII of 
1879) which extended to the districts of Poona, 
Satara, Sholapur and Ahmednagar, was not ap- 
plicable to the Ratnagni District in the year 188L 
In the year 1896 the plaintiff brought a suit for an 
account of what w^as due on the mortgage under the 
provisions of s. 15D of the Act (XVII of 1879) 
and contended that he was an agriculturist in 1881, 
that IS, when the liability under the mortgage was 
incurred. Held, that the plamtiff could not sue 
under s. 15D of the Act (XVII of 1879) as he 
•was not an agriculturist within the meamng of the 
Amending Act (XXIII of 1881), The expression 
“ then defined by law ” in s. 2, cl. 2 of the Act 
(XVII of 1879) relates to the time when any part of 
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DEKKHAI)^* AGRICULTTJBISTS’ BE- 
IiIEP ACT (XVII OP 1879)-ccmic7. 

^ s. 2 — concid 

the liability a.s incurred. Shankar Ram-ketshna 
V. Kbishnaji Ganesh (1909) 

I. L. B. 34 Bom. 161 

s. 12. 

See Civil Procedfre Code (Act XIV or 

1882), s. 375 . I. L. B. 34 Bom. 502 

See Civil Procedure Code, 1908, o. 

XXin, r . 3 . 1. L. B. 34 Bom. 502 

See CoMPRo:yrisE, meaning of. 

I. L. B. 34 Bom. 502 

See Pleader's ahthority to compromi'^e. 

I. Ij, B. 34 Bom. 502 

Compromise by pleader — Court's 

duty to 'iccord the compromise and pass decree 
in its terms — Pleader^ s compromising without 
authority from his client — Client to apply to cancel 
the compromise. There is nothing in the pro- 
visions of s. 12 or in any other section of 
the Dekkhan Agriculturists’ Relief Act, 1879, 
which expressly deprives the parties to a suit 
of the power of entering into a compromise and 
having that compromise recorded under s. 
375 of the Civil Procediue Code of 1882 which is the 
same as order XXIII, rule 3 of the Code of 1908. 
A compromise means the settlement of a disputed 
claim. Where a party complains that a compro- 
mise effected m his name by his pleader wrs un- 
authorised, he must move the Court to cancel all 
that has been done and to revive the suit. Basan- 
gowda v. ChuTchigingowda^ I L R, 34 Bom 408. 
followed. PiRAJi V. Ganapati (1910) 

I. L, B. 34 Bom. 602 

ss. 12, 13 — Betrospective effect— 

Indebtedness existing at the date of the passing of the 
Act, as uell as future mdeUedness. The plaintiff 
sued to* recover from the defendant a certain sum 
due on a money bond, dated the 17th May 1904 
The suit was cogm'zable by the Com't in its Small 
Cause jurisdiction. The bond sued on was passed 
m adjustment of an existing debt which itself was 
the balance due on previous advances. Some of 
the provisions meludings ss. 12 and 13 of the 
Dekkhan Agriculturists’ Relief Act (XVII of 1879) 
were made ^applicable to the district on the 15th 
August 1S05 and the present suit was filed on the 
20th March 1909 x4s the several advances which 
led to the bond were prioi in date to the apphcation 
of the provisions of the Dekkhan Agriculturists’ 
Rehef Act (XVII of 1879) to the district, the 
following question arose : — “ Whether s. 13 of 
the DeklAan Agriculturists’ Relief Act (XVII 
of 1879) is retrospective so as to apply to the ease of 
transactions entered into before the date of its 
extension to the district but the suit in respect ot 
which IS instituted after that date Held, in 
the affirmative, that s. 13 of the Act is retros- 
pective. Ss. 12 and 13 of the Dekkhan Agri- 
culturists’ Relief Act (XVII of 1879) show that it 


DEKKHAISr AGBICUDTUBISTS’ BE^ 
LIEF ACT (XVII OF I&IQ)— concid. 

ss. 12, 13 — concldU 

was the intention of the Legislature to open up all 
transactions between the parties having a bearing 
upon the claim out of wliieh the suit arises fi'om 
the very commencement. This is one of the means 
adopted by the Legislature to carry out the inten- 
tion expressed m the preamble of relievmg the 
agricultural classes from indebtedness existing at the 
date of the passing ot the Act as well as future 
indebtedness. Sivlal Jethabhat v Bhoca Ram- 
JAN (1909) . . I. L. B. 34 Bom. 220 

— s. 15 D, el. (3) — Decree in the suit — 

Suit by mortgagor for account — Application for ie~ 
demption decree in appeal — Redemption decree passed 
by Court in appeal — Interpretation. In a suit tor an 
account brought by a mortgagor undei the provi- 
sions of the Dekkhan Agriculturists’ Relief Act 
(XVII of 1879) the Court found that a sum of RlOO 
was due by the plaintiff to the defendant. The 
defendant appealed. The Appellate Court, on the 
plaintiff’s application that his suit should be treated 
as one for redemption, passed a decree for redemp- 
tion on payment ot R49-2-0 by the plaintiff to the 
defendant. The defendant preferred a second ap- 
peal contending that the words “ the decree in the 
suit ” in s. 15D, cl. (3) of the Act meant decree- 
in the original Court and not of the Court of Appeal. 
Hel i, dismissing the second appeal, that when the 
decree of the lower Court is reversed or varied in 
appeal, the decree ot the Appellate Court becomes 
the decree in the suit which is to he executed in exe- 
cution proceedings. Navlaji Sard arm al v Rama 
Dhondi (1909) . . I. L B. 304 Bom. 158 

DELAY. 

See Bail . , I. L. B. 37 Calc. 412 

See Limitation Act (XV OE 1877), ss. 

5 AND 7 . . I. L. B. 34 Bom. 689 

in. investigation of elainu 

See Civil Procedure Code (Act VIIT op 
1859), s. 15 . I. L. B. 34 Bom. 676 

DELEGATION’ OF FOWEB BY OHAIB- 
MAN-. 

See Dejtolition of Building. 

I. L. B. 37 Calc. 585 

DELEGATION OF POWERS^ 

See Local Government, powrbs of. 

I. L. B. 37 Calc. 467 

Sep Prolate . , 14 C. W. N. 1068 

DEMOLITION OF BUILDING. 

See Acquiescence. 

I. L. B, 37 Calc. 833 

. .. — Calcutta Municipal 

Act {Beng. Act III of 1899), ss. 18, 102 [1) 
(c), 391, 449 — Sanction by District Building 
Surveyor of additions to contemplated building 
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I. L. R. 37 Calc. 760 


DEMOLITIOTT OF BDILDING— ccrecW j 

—^Delegation of power by Chaunvtn — Legality 
of sanction — Sanction of General Comrniitee Pfo~ 
Ksilinq iinder s. 419— Application theieiinder to 
Magistrate, ^^gned jar the Chairman hy the Senetary 
to the Coiporatwn and the Geneial Coiyimitfee^ 
iTTegulariiy^ An addition to a contemplated bnild- 
mcr sanctioned by a District Building Surveyor, 
to^vhom the povrer of sanction^ has been delegated 
by the Chairman under s. 18 of the Calcutta Muni* 
eipal Act, 1899, is a duly authorized erection, and 
the sanction ol the General Committee under s. 
391 is not necessary S. 391 applies only to 
alterations of, and ddditions to, existing buildings. 
tVliere the General Committee ajjproved of the sug- 
gestion of the Building Sub-Committee that certain 
additions to a building were unauthorized, and that 
an apphcation should be made to the "Magistrate 
s. 449 of the Act, and directed the Chairman 
to make it, whereupon an apphcation was made, 
puipoiting to come from the Chairman, but signed 
by the Secretary to the Corporation, v^ho was also 
Secretary to the General Committee : — Hdd, that 
the irregularity, if any, was cured by s. 102 {!) 
(c) of the Act. iCissoni Lal Jaini v, Tetej Coe- 
POEATION OE CaTXTJTTA (1910) 

I. Ii/R. 37 Calc. 585 

DEPORTATION. 

See I.IKEL , 

DEPOSIT. 

Gontract Act (IX of 

1S7Z), $S‘ 4-5, 70 — Deposit hy co-tenant not 

made^ party in co-sharer landlcrd^s suit fer share 
of rent to set aside sale — Civil Procedure Code (Act 
X17 of 1882), s. SIOA—Sale set aside-^ 
LiahiUty of other co-ten-anfs to contnimte A 
co-sharer landlord brought a suit for his share 
of the lent against all except one of several 
co-tenants, and sold the holding in execution of the 
decree obtained therein. A purchaser of the inter- 
est of the remaining co-tenant applied unrler s 
3 10 A, Civil Procedure- Code, and the sale set 
aside on his making the required deposit : Held, 
per jENims, (7 J, that on the findings of fact 
of the lower Appellate Court, that the plaintiff did 
not intend to make the deposit gratuitously and 
that the defendants enjoyed the benefits thereoi 
and the deposit having moreover been made law- 
fully in that it was done with the approval of the 
Court, s. 70 of the Contract Act applied That the 
plaintiff was entitled to sue the defendants m con- 
tribution but only in respect of their share of tne 
decretal debt and not in respect of the penalty of 5 
per cent, on the purchase-money payable under s. 

3 10 A, Civil Procedure Code. Per Doss, J.-— -That 
the plaintiff vas entitled to recover the defendant s 
share of, the decretal debt, not under s. 70, as being 
a co-teuant, he was himself liable to the landlord for 
the whole debt, hut under s. 43, his obligation to pay 
remaining notwithstanding that the decree was 
passed against the other co-tenants only. That the 
sale not having been confirmed and the sale-proceeds 
withdrawn when the deposit was made, the decree 


DEPOSIT — conoid , 

remained undischarged and was only satisfied when 
the money deposited by plaintiff was withdrawn. 
Mohendka Ghoshal z^Bhuban Maebana (1910) 

14 C. W. N. 945 


DEPOSIT IN COURT. 

See Moetg . I. D. R. 37 Calc, S83 
DEPOSIT OP TITLE-DEEDS. 

See Title . ■> .1. L. R, 37 Calc, 239 


DEPOSITION. 

corroboration of — 

See Evidence Act (1 op 1872), ss 21, 157 

I. L. R. 34 Bom. 599 


_ under compulsion — 


.S'ee Pat SB Evidence. ^ _ 

I. L. R. 37 Calc. 878 


Criminal Piocedure Code, 

SQO — Deposition of witnesses to he read out to 
them in presence of accused. The disregard at trials 
in the mofussil of the provision of s. 360 of the 
Criminal Procedure Code which requires that de- 
position of a witness should be read over to him in 
the presence of the accused or his pleader, con- 
demned. Jyotish Chandea Mtjkheejeb V , Em- 
PBEOE (1009) . . . 14 C. W. N. 82 


DIRECTION. 


See Third Party. 

I. Ii. R. 34 Bom. 423 

DIRHAM. 

See Mahomed AN Liw — ^D owee. 

I. L. R. 32 All. 167 

DISCOVERY. 

See Civil Procedure Code (Act V op 
1908), o. 11, E. 14 . 14 0. W. N. 147 

DISHONEST INTENTION. 

Theft . . 14 0. W, N. 936 

DISMISSAL OP SUIT POR DEPAULT. 

See Civil Peccedubb Code, 1882, s 311 

14 C. W. N. 573 


improper procedure in — 

See Api eal . I. L, R. 37 Calc. 426 

DISOBEDIENCE OP ORDER. 

Sec Joint Penalty. 

I. L. R. 37 Calc. 895 

See Ranction for Prosecution 

14 C. W. N. 234 

DISOBEDIENCE OP REQUISITION. 

See Calcutta Municipal Act (Beno. 
Ill OP 1899), ss. 341 (7), etc. 

I. L. R. 37 Calc. 884 
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BISPOSSESSION. 

See Specific Relief Acr, s 9. 

14 O. W. N. 403 

DISPUTE COISrCEIlKING- LAl<rD. 

1, Attachment of sub- 

ject of dispute — Order of Settlement Court in a pro- 
ceeding between the same q)arties and relating to the 
attached lands — Effect of such order — Release of 
attachment by Magistrate — Criminal Procedure Code 
{Act F of 1898), s 146 — Bengal Survey Act (Beng. 
Act V of 1875), 6. 41. An order of the Survey and 
Settlement Courts, under the Bengal Survey Act, 
1875, s. 41, IS a determination by a competent 
Court of the rights of the XJarties entitled to posses- 
sion of the land within the meaning of s. 146 of 
the Criminal Procedure Code. Where the Magis- 
trate attached certain lands under s 146 of the Code, 
and in a proceeding under s. 41 of the Bengal 
Survey Act, 1875, between the same parties, the 
same lands were found to be in the possession of 
the petitioner : — Held, that the Magistrate was 
bound to follow such order and to release the ^ 
lands from attachment. Ambleh v. Saivh Ahmet> | 
(1910) . . . I. D. E. 37 Calc. 331 

2,. — Tenant interested 

in the subject of dispute — Addition of the tenant 
^0 the proceedings to show that there is no dispute 
lilely to cause a breach of the peace — Criminal 
Procedure Code {Act F of 1898), s. 145, 
cl. (5). A person claiming to be interested in the 
subject of dispute as a tenant, who was not re- 
quired to attend as a party, should be heard under 
s. 145 {5), of the Criminal I^ocedure Code in order 
to show that no dispute likely to cause a breach of 
the peace exists. Hasan Mandal v. Mohbx 
Chandea Pbamanick (1910) 

I. Ii. B. 37 Gale [285 

DISTBIOT BUIIiDDSTG-SUBVErOB. 
sanction by — 

See Deiuolition of boil ding. 

I. Ii. B. 37 Calc. 585 

DISTBIOT JUDGE. 

See Sanction foe Peosecittion. 

I. D. B. 37 Calc. 13 

DISTBIOT MAGISTBATE. 

power of, to cancel bond — 

See Magistk ite, powebs of. 

I. Ii. B. 37 Calc. 72 

DIVISION- BEKCH. 

jurisdiction of— 

See Peactice . I. D, E. 37 Calc. 173 

DIVOBOE; 

See Divoece Act (IV of 1869), s. 3. 

D L. B. 32 All. 203 

Attachment before judg- 

'ment — Divorce Act (IV of 1869), ss, 7, i5 — Givxl 


DIV OBOE— 

Procedure Code {Act V of 1908), o XXXVni,Tr. 
5, 6 — Relief An oider for attachment before judg- 
ment will not be made m divorce proceedings. 
Attachment before judgment being a matter of 
relief and not of procedure, is governed by s. 7 of 
the Divorce Act and the principles and rules of 
the English Divorce Court and not by s 45 of the 
Divorce Act and the Civil Procedure Code. Order 
XXXVIII, rules 5 and 6, have no application in 
divorce proceedings. Phillips v Phillips (1910) 
I. D. B. 37 Calc. 613 

DIVOECE ACT <IV OF 1869). 

s. 3 — ^Eesidenee — Divoicc — Jurisdtc. 

tion Rende *’ Hdd, that a mere temporary 
so j .Him in a place, there being no intention of re- 
maining there, will not amount to residence in that 
place within the meaning of s. 3 ot the Indian 
Divorce Act, 1869, so as to give jurisdiction under 
the Act to the court within the local limits of whose 
■juiisdiction such place is situate 1 Flowers r. 
Flowers (1910) . I. L. E. 32 All. 203 

ss. 7, 45. 

See Divorce . I. D. E. 37 Calc. 613 
DOCUMENT. 

execution of— 

See Attestation I. D. E. 37 Calc. 526 

granting exemption from assess- 
ment of rent. 

See Transfee of Peoperty Act, ss. 

55, 123 . . I. L. B. 34 Bom. 287 

DOCUMENTS, INSPECTION OF. 

Caste — Trustee of caste 

funds — Extent of right to inspect documents — Demand 
and refusal — Jurisdiction of Civil Courts in caste 
questions — Application of Indian Trusts Act (II of 
1882), ss. 5 and 6, to creation of trusts of caste 
funds — Civil Procedure Code (Act V of 1908), 
s 15h As a result of dissensions in a Hindu 
caste a suit was filed by the plaintiff, a trustee of 
certain caste funds and member of the Managing 
Committee, against the defendant, a co-trustee and 
the President of that Committee. The plaintiff 
prayed for a declaration that he had the right to 
inspect all books and documents of the Mahajan 
Managing Committee, Sub-Committee and Trustees, 
and for an injunction restraining the defendant 
from interfering wuth him in the exercise of such 
right. The only two documents about which there 
was any real controversy were the minutes of the 
Sub-Committee and the correspondence-die of the 
Mahajan. Held, that as trustee of the Derasar and 
Sadharan funds, the plaintiff had no right, either in 
law or by virtue of any caste rules, to the roving 
inspection claimed. Banh of Bombay v. Suleman, 
I. L B. S2 Bom. 466, 474, referred to Held, 
further, that the Mahajan fund of this caste being 
a purely secular fund the Indian Trust Act applied, 
and the plaintiff could not claim to have been made 
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DOCUMENTS INSPECTION OP— cotic/J 

a tiustee of that fund merely by virtue of a caste 
resolution and his own letter of acceptance BeV. 
further, on the evidence, that there has been no 
express demand addressed by the plaintiff to the 
proper quarter, and no refusal by the defendant such 
as V ouid be necessary to enable a suit of this charac- 
ter to succeed, Beid, further, that vbere rights t<* 
property are not involved, all matters of internal 
management must be left to the decision of the 
caste. The question in dispute u as m reality a ques- 
tion between the caste and a section, apparently a 
small section, of the caste led by the plaintiff, and 
as such it \Tas outside the Couit’s jurisdiction in 
accordance uith the decision in Xemchaoid v. Saiai- 
cJiand, I, L. M 5 Bom S4 note Lalp Shamp v. 
Walp Ward^l7na'ih L. R. 19 Bom 607, referred to 
and distinguished. Bold, lastly, that "when accord- 
ing to well established principles certain questions 
have been removed from the jurisdiction of the 
Court, they cannot be brought uithiu the jurisdic- 
tion under s. 151 of the Civil Procedure Code 
(Act A of 1908) Jeteabhai Naesey v Chapsey 
C 00 VEE.T 1 (1909) . . I, L. Er. 34 Bom. 467 

DOMICILE. 

Sef GrARDiAJTS Wares Act, 1890, s 9 

I. L. B. 34 Bom. 121 

DOWB. 

See Maeomedan Law — Dower 

I. L. B. 32 All. 167 

See Mahomedan Law — ^Marriage. 

I. L. B. 32 All. 477 

See Mahomedan Law — Widow 

I. L. B, 82 All. 551, 563 

See Succession Certificate Act (VII 
OP 1880), ss. 4 AND 7. 

I. L. B. 32 All. 335 

«DWIBAGAMAN-” CEBEMONY. 

gift at — 

See Hindu Law — Gift. 

I, L. B, 37 Calc. 1 


E 

EASEMENT. 

8 u 2 t relating to ease- 

ment — Servient ovrners, if all must he parties, A 
decree based on an easement cannot be passed when 
all the servient owners are not parties. Madan 
Mohan Chattopadhya v. Akshoy Kumab Babur. 
(1909) 14 C. W. N. 15 

EASEMENTS ACT (V OE 1882). 

-- — s. 13 — Channel — Right to channel cut 

subsequent to severance of tenements Land belong- 
ing to Government was granted to A, who dug and 
used a chaimel across other Government land. The 
lands across which the channel was dug was sub- 
sequently granted to B. B thereupon Mled up the 


EASEMENTS ACT (V OF 18S2)—concId. 
s. 13 — concld. 

channel, which had been in existence for 16 years. 
In a suit by A to establish his right to such chan- 
nel : — Beld, that A had no claim to an apparent 
and continuous easement under s 13 of the Ease- 
ments Act, and had not acquired a prescriptive 
right by user of the channel Kuttath Kbishnan 
V. Chathu Menon (1909) 

I. L. B 33 Mad. 207 

ss. 13, 28, 33 — Light and Air — 

Bght of ivay not apparent and continuous easement 
— Air and light, extent of preset iptive right acquired 
in — When action for compensation for ohstiucUon will 
lie — What relief appropriate to he granted. A right 
of way is not an apparent and continuous easement 
within the meaning of s. 13 of the Indian Easements 
Act. The extent ot prescriptive right to the passage 
of light or air to a certain window is the quantity 
of light or air which has been accustomed to enter 
that opemng during the prescriptive period under 
s. 28 of the Easements Act ; no invasion of such 
right vail give a right to compensation unless 
substantial damage is caused vithin the meamng 
of s. 33 of the Act. Where the injury caused by the 
invasion of the right is not small and a mandatory 
mj'unction vdll not cause serious loss or damage to 
the defendant, an injunction and not merely com- 
pensation will be the appropriate relief to be- 
granted The fact that the owner of the dominant 
tenement has acquired bght from other sources 
will not justify an interference with the prescrip- 
tive right acquired by him. Dyers Company v. 
King, L B, 9 Eq. 438, 442, referred to. Esa Abbas 
Sait v Jacob Baboon Sait (1909) 

I. L. K. 33 Mad. 327 

EASTEBN BENGAL AISTD ASSAM DIS- 
OBDEBLY HOUSES ACT (II OF 
1907). 

ss. 2 to 6. 

See High Court, jurisdiction of 

I. L. B. 37 Calc. 287 

EJECTMENT. 

See Landlord and Tenant. 

14. C. W. N. 339 
See Pasture Lands . 14 C, W, N. 372 

_ suit for — 

See Lambabdab . I. L. B. 37 Calc. 694 
See Sabanjam . I. L. B. 34 Bom. 329’ 
ELECTION. 

See Municipal Councilloes. 

I. L. B. 34 Bom. 669' 

EMIGBATION. 

Unlawful recruitment— 

Labour and Emigration Act (VI of 1901), s, 164 
— “ Emigrate,"'' meaning of — Inducement to go from 
a place in British India to Fip — Subsequent in^ 
ducement at another place to proceed to Sylhet — 
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BMIGEATIOM'— conc?c?. 

Locus deUcU — Jurisdiction of Criminal Court — <7n- 
minal Procedure Code [Act V of 1898), s. 177. A 
recruiter, who induces a person at Cawnpoie to go 
to Fiji, but on the way takes him to a cooly depdt 
at Arrah and induces him to proceed to Sylhet, m 
contravention ot the Assam Labour and Emigra- 
tion Act, commits no offence under s 164 of Act VI 
of 1901 at Cawnpore, but only at Arrah, and a 
Magistrate of the latter place has jurisdiction to 
try such offence, Eaiz Ali v. Empekob (1909) 

I. Is, B. 37 Calc. 27 

ENOBOACHMENT. 

on public street. 

See Pbosecutiok. 

I. Is, B. 37 Calc. 545 

Bengal Local Self-gov- 

ernment Act [Beng Act III of 1885), s. 140 — Infringe- 
ment of 'bye-law — Erection of fence on the slope and 
edge of a road without impeding the passage along it — 
Continuing Offence — Daily Fine. Where a bye- 
law passed by the District Board prohibited en- 
croachment on any part of a road maintained by 
it, or its slopes or side-ditches, by the placing of 
fences thereon : Held, that the erection of a fence 
along the slope and the edge of such road, without 
impeding the passage over it, is an infringement of 
the bye-law ; though the Board has no proprietary 
right in the road, or in the land on which its slopes 
or side-ditches stand. A sentence of a daily fine 
in anticipation, in the case of a continuing offence 
which may be committed after the date of the pro- 
ceeding in which it was passed, is illegal Nilmani 
Ghatak V Emperor (1910) 

I. Ii. B. 37 Calc. 671 

ENEOBSEMEISrT OF PAYMENT. 

See Mortgage . I, L. B. 37 Calc. 689 

ENDOWMENT. 

See Hindu law— Succession. 

I. Ii. B, 32 All. 461 

See Mahomed AN Law 

I. L. B. 37 Calc. 263 

ENHANCEMENT OE BENT. 

See Landlord and Tenant. 

I. L. B. 37 Calc. 449, 610, 742 

EQUITABLE SET-OEP. 

See Contract , I. L. B. 37 Calc. 334 
BQXHTY OE BEDEMPTION. 

See Title . I. L. B. 37 Calc, 239 

clog on — 

See Mortgage . I. L. B. 32 All, 651 

ESCAPE EBOM LAWEUL CUSTODY. 
See Penal Code, s. 225B. 

I. L. B. 32 All. 116 


ESTATES PABTITION ACT (BENO. VIII 
OP 1876). 

ss. 7, m, 149. 

See Title, suit roe. 

I. L. B. 37 Calc. 662 

ESTATES PABTITION ACT (BENG. V 
OF 1897). 

S, 7 — Previous partition, ivhen a bar to 

fieJi partition — Actual pint possession of parts of 
the property at the time when partition is applied for, 
if enables a paitition to be made although there had 
been a previous partition — Civil Court, jurisdiction 
of to declare estate unfit for partition by Collector. S. 7 
of the^^Estates Paitition Act contemplates a formal 
division of the lands of an estate by metes and 
bounds agreed to by all co-owners and a possession 
of separate lands held in severalty by each such 
co-owner Where it was found that there had been 
a previous arrangement by which the co -sharers 
had possession of diffeient lands but there had not 
been a complete partition by metes and bounds and 
an ijmali share was retained and some co-owners 
who were ignored in that partition subsequently 
obtained an ijmdli share in each of the mouzahs ; 
Held, that there was no complete partition as con- 
templated by s, 7 of the Estates Partition Act such 
as vould bar partition under the Act. SemUe: 
If a complete partition is once effected, no subse- 
quent partition under the Act can take place except 
on a joint application by all the proprietors, even 
though after such partition each of the separate 
parcels becomes, or some of them become, jointly 
vested in more proprietors than one so that it might 
be said that there was joint ownership in the pro- 
perty at the time of application under the Act.^ 
Where there were several co-sharers holding ipnali 
shares in all the mouzahs and the lower Court had 
declared that the land was not fit to he partitioned 
and thereby barred all future partitions : Held, 
that the order was ^n’ong and that the ijmali share- 
holders might, if they chose, ask for a partition of 
the entu'e taluk. Quccre : Whether a Civil Court 
has jurisdiction to prohibit absolutely a partition 
to be made by the revenue authorities. Tajamai. 
Ali V. Mussud Ali (1910) . 14 0. W*. N, 632 

ESTOPPEL. 

See Civil Procedure Code, 1882, s 18. 

L L. B. 33 Mad. 459 

See Landlord and Tenant. 

I. L. B. 32 AIL 213 

See Principal and Agent. 

14 C, W. N, 381 

Saianjam — Inam — MiT' 

as [permanent tenancy) — Denial of SnranjamdaPs 
title — Attornment to successive Saranjamdars, In 
an ejectment suit brought by an Inamdar agamsh 
persons claiming to hold as mirasi or permanent 
tenants, it was conceded that the inam rights in 
the land in suit appertained to a saranjam held on 
poUtical tenure and that the present incumbent of 
the saranjam was the plaintiff. The defendants 
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ESTOPPEL-coiic^cZ. 

resisted the plaintiS’s claim to eject them on the 
ground that the inam rights Avere merely the right 
to receive the royal share o£ the revenue and that 
the proprietary rights in the soil vere, prior to the 
date of the grant, vested in the grantee of the inam 
had descended to his heirs independently of the 
inam and furnished the leasehold or mirasi right 
HeH, that the defendant’s contention involved the 
denial of the title to the reversionary rights in the 
lands in the aefend ants’ occupation of the successive 
saran]amdars approved by Government. The 
defendants had, however, been continuously paying 
rent for their holding to the successive saranjam- 
dars including the plaintiff They were thus 
estopped by attornment from disputing the plaint- 
iff’s title. Vasudev Da'll v. Bahah BanUf 8 
Bom. H. 0. B (A, C.) 17 5 y and Do? dem, Marlow 
V. Wiggins, 4 Q B 367, referred to. Triiibaik 
Ramchanbra V. Shekh Gulam Zil\ni (1909) 

I. L. B. 84 Bom. 329 

ESTOPPEL BY CON'DUOT. 

See Civil Procedebe Cobe (Act XIV or 
1882), s. 258 . I. L. E. 34 Bom. 575 

EtTEOPEAK BEITISH SUBJECT. 
rights of— 

See Jury, right of trial by. 

I. L. B. 87 Calc. 467 

EVrDEE*CE, 


^ee Aboptioh . 1. L. E. 32 All. 104 
See Agra Tenancy Act (II of 1901), 
s. 201 (?) . I. L. E. 32 All. 427 

See Hindu Law — Custom 

I. L. E. 32 All. 363 
See Landlord and Tenant. 

I. L. B. 32 An4125 
See Lease . I L. B. 37 Calc. 293 

See Mahomed AN Law. 

I. L. B. 32 AU. 345 
See Penal Code (Act XLV of 1860), s. 76. 

I. L. B. 32 All. 451 
See Provincial Insolvency Act (III of 
1907), s. 4? (2) I. L. B. 32 AH. 647 

— , admissibility of— 

See Evidence Act (I of 1872), ss 21 

. I. L. B 34 Bom. 699 


Si>ao-pzion-—Bresiimpt 

from non-appearance of plaintiff in Court as wifn 
^Practice for each litigant to cause his opponent 
le cited as a witness^Non-producUon of acco^i 
looks with entries made at ceremony of adoptioi 
Unsatisfactory conduct of case. In this else 
which the only issue was whether an aUeged ad 
tion had taken place or not, the onus being on i 


E VIDEK" OBi—-coficld, 

plaintiff (respondent) to prove that he had been 
adopted, the Judicial Committee'jheld that (’he had 
not discharged the onus upon him and reversed the 
decision of the High Court mainly on the ground 
that due weight did not appear to have been given 
to the conduct of the plaintiff, the improbability 
and inconsistency of the story told on his behalf, 
his absence from the witness box, and the non- 
production of all books and documents Having 
regard to the well loiown and often proved habits 
of the Indian people with regard to the keeping of 
accounts recording their most minute transactions, 
the non-production of any books in which anything 
connected vuth this ceremony (of adoption) was 
entered covered the plaintiff’s case mth suspicion. 
No effort was shoivn to have been made by either 
side to procure their production ; no search for 
them or loss of them was proved ; no explanation 
why they were not forthcoming. The species of 
advocacy tolerated by thelGourts of Law in the 
United Provinces of India in which, the unworthy 
effort of the advocate on each side is to force his 
opponent to produce his own client in order that he 
himself may have the opportunity of cross-examin- 
ing that client, wuth the result that shotild the oppo- 
nent refuse to be led into this trap, the parties , 
the principal witnesses, are never examined at all, 
condemned by the Judiciil Committee as a vicious 
practice unworthy of a high toned or reputable 
system of advocacy, as embarrassing and perplex- 
ing judicial investigation, and, it was to be feared, 
too often enabling fiaud, falsehood, or chicane to 
baffle justice. Qurpre . Whether the existence of 
such a system formed a ground for not dramng 
the^ ordinary presumption to |the detriment of the 
plaintiff from his failure to 'go into the witness box 
and support his case. Semhle .* It does not. Lal 
Kunwar V. Chibanji Lal (1909) 

I- Ii. B. 32 AU. 104 

Documentary evidence— -Reversal 

by Appdlate Court of decision as to genuineness 
of documents-' Evidence taken on commission 
so that first Court had not the usual advantage of seeing 
and hearing witnesses — Suit by head of family and 
owner of impartible rai to recover immoveable pro- 
perty reverting to rn] on failure of obiects for which it 
was given as maintenance. In this appeal from the 
decision of the High Court in Pateshan Partab 
Narain Singh v. Rudra Narain, 1, L. R. 26 All, 
528, their Lordships of the Judicial pommittee 
agreed wuth the view of the High Court that the 
plaintiff (respondent) was entitled to succeed so 
far^ as his claim was based on the sipurdnama, 
which, if genuine, was decisive of the cas^ ; and 
without dissenting from their opinion on the point 
of law as to the competency of the Appeallate Court 
under the circumstances to add a party after the 
period of linntation for the suit had expired, affirm- 
ed the finding as to the genuineness of the sipurd- 
nama and warasatnama, and dismissed the appeal. 
Imdad Ahmad v, Pateshri Pabtap Narain Singh 
(1910) . . . I. L. B. 32 AU. 241 
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:EVII)B]SrOE ACT (I OP 1872). 

s. 4. 

See Agka Tenancy Act (TI oe 1901), 

s. 201 (3) . I. L. R. 32 All. 427 

- s. 11. 

See Security fob good behaviour. 

I. L. R, 37 Calc. 91 

ss. 21, 25, 29, 47, 67, 73. 

See Jury, right op trial by. 

I L. R. 37 Calc. 467 

SS.21, 157 — Oruninal Procedure Code 

(Act V of 1898), ss 162, 288 — Evidence — Admissible 
hty of evidence — Statements made by witness to Police 
and Punch — Statements made by fie witness as accused 
before Committing Magistrate — Witness deposing to 
different story before Sessions Court — Corroboration 
of the deposition before the Committing Magistrate by 
statements made before the Police and the Panch — 
Investigating Police Officer — Deposition of, as to 
statements made by witnesses to him — Examination^ 
in-chief — Practice and procedure During the trial 
of an accused person, the Sessions Judge admitted 
into evidence and used against the accused the 
following statements : (1) statements made by a 
witness to the Police implicating the accused, (2) 
the same Nvitness’s statement to the Panch, (3) 
his statement as an accused person made before a 
Magistrate, and (4) statements made by the co- 
accused to the Police. The witness, when he was 
examined before the Committing Magistrate, gave 
a consistent story , but he deposed to quite a 
different version when he was examined in the 
Sessions Court The learned Judge disbeheved the 
changed story, and he used the witness’s statements 
to the Police and his statements as an accused 
person and his statements to the Panch, by way of 
corroboration of what the witness had stated to 
the Committing Magistrate The accused was 
convicted and sentenced On appeal . — Held, (i) 
that it was an error to admit statements ’jNos, 1 
and 2 for the purpose of corroborating statements 
No 3, for only the statements of witnesses made to 
the trying Court can be corroborated in the manner 
contemplated by s 157 of the Indian Evidence Act, 
1872 Previous statements might be used to cor- 
roborate or contradict statements made at the trial ; 
not to corroborate statements made prior to the 
trial, (ii) That statements No. 2 were altogether 
inadmissible as evidence of the accused’s guilt, for 
they could at most be regarded as admissions by 
the CO -accused which could possibly be used against 
himself, but could not be proved and used against 
the accused. The Investigating Police Officer 
ought not to be allowed to depose in examination- 
in-chief to what the witnesses stated to him. It 
-opens up an undesirably wide field foi cross-exa- 
mination and leads to the attention of the Court 
being diverted and distracted from the true issues. 
Moreover, it is contrary to the plain intention of 
8. 162 of the'’Code of Criminal Procedure which is 
that such statements should be used, if at all, on 


EVIDEHCE ACT (I OP 1872)— 

s. 21 — concld. 

behalf of and not against the person under trial. 
Emperor v Akrar Badoo (1910) 

I. Ii. R. 34 Bom. 599 


~ s. 24. 

See Confession . 


I. L. R. 37 Calc. 735 


s. 30 — Confession of co-accused not to be 

acted upon without corroboration — Misdirection to 
'jury. The confession of a co-accused is on an even 
lower footing than the evidence of an accomplice 
and a conviction based on such a confession alone 
IS bad in law. S 30 of the Evidence Act only 
provides that such a confession is to be an element 
in the consideration of all the facts of the case, but 
it does not do away with the necessity for other 
evidence It is the duty of the Judge, when there 
is n 3 other evidence than the confession of a co- 
accused to direct the jury accordingly and tell them 
to acquit the accused ; and his omission to do so 
is a misdirection which will vitiate a conviction . 
Giddigadu V Emperor (1909) 

I. L. R. 33 Mad. 46 


ss. 65, 67, 78 (2), 

See Libel . I. L R. 37 Calc. 760 

D s. 91— Search, list — Search-hsi 

does not exclude oral evidence of matters stated therein 

Confession not recorded in compliance with orders of 

Covernmeni — Such confession admissible if voUmtary, 
S. 91 of the Evidence Act has no application when 
the writing is not evidence of the matter reduced to 
writing A search-list is not evidence of the matter 
stated^ therein and it does not therefore exclude 
oral evidence of such matter G. 0 , No. 2883, 
Judicial, paragraph 5 (dated 17th December 1887), 
directs that no Magistrate may record any oonfes - 
Sion or statement under s 167, Criminal Procedure 
Code, until he has first recorded in writing his 
reasons for believing that the accused is going to 
make such statement voluntarily : EeU, that non - 
compliance with an order of Government as to the 
formalities to he observed m recording confessions, 
does not render a confession inadmissible in evid - 
ence The Court has to determine whether such 
confession was voluntary or not Public Prose - 
cuTOR V. Sarabu Chennayya (1899) 

I. Ii, R. 33 Mad. 413 

2 Oral evidence ad* 

missihle to prove what tooh place at time of search. 
Where a search has been conducted under the 
Crimmal Procedure Code, the search-list is not the 
only evidence admissible as to the matters dealt 
with therein. S 91 of the Evidence Act does 
not exclude oral evidence ot what took plac e 
at the time of search. Abdul Khadir V. Queen 
Empress, 2 Weir Cr. B 616, dissented from. Public 
Prosecutor v Sarabu Chennayya, L L. B S3 
413, followed Elamathan v. Emperor (1910) 
I. Ii. R, 33 Mad. 416 
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EVIDKN'CE ACT (I 0'F^lS12)--conid. 

s, 92 — Sale-deed — Wniten agreement 

— CoTitem'poQaneous oral agreement to treat it 
as mortgage — Absence of fraud, misrepresentation, 
etc. — Oral agreement cannot be pleaded. Where 
parties enter into a sale-deed -^ith a contemporane- 
ous oral agreement to treat it as a mortgage, it is 
not open to either of them to plead the oral agree- 
ment in absence of fraud, misrepresentation or 
failure of consideration or the like reason render- 
ing the sale void. Sangiea MAnAPPA v Eamappa 
(1909) , . . I, Ij, B. 34 Bom. 69 

s. 83 — Hand-note — Evidence Act (2 of 

1872), ss. 93, 94, 95, 96 — Stipulation to pay interest — 
Interest whether monthly or annual, extrinsic evidence 
to prove. A hand-note contained a stipulation to 
pay interest at per cent, but did not mention 
whether that interest was to be calculated annually 
or monthly or otherwise : Held, that evidence was 
properly admitted to show that the words meant 
that interest should be calculated monthly. 
Mahomed Sumsocddeen v. Mocnshee Abdool Huq, 
(1864) W. H 379, followed. Monmotha Nath 
CHAUDHU iiy V. Nobi2^ Cbaitdea Sanyal ( 1910 ) 

14 C. W, 1100 

s. 105. 

See Peyai. Code, s 76. 

I. I.. E. 32 All 451 

s. 108. 

See Death, presumption of. 

I. Ii. B. 37 Calc. 103 

s. 115. 

See Civil Procedure Code (Act XIV of 

1882), s. 258 . I. B. B. 34 Bom 575 

Adjustment outside the Court 

— Civil Piocedwe Code (Act XIV of 1882), 
s. 258 — Adjustment or payment of decree — Decree- 
holder acting upon the adjustment and receiving 
money — Application to execute the decree — Estoppel by 
conduct — Ir^ian Evidence Act (I of 1872), s 115, A 
decree was adjusted outside the (iourt. No notice 
was given to the Court of the adjustment ; and its 
sanction was not taken under s 258 of the Civil 
Procedure Code of 1882. The decree-holder re- 
ceived payment under the adjustment and after 
some time applied to execute the decree irrespective 
of the adjustment. The judgment-debtor pleaded 
the adjustment as a bar to execution. The decree- 
holder contended that the adjustment not having 
been certified to the Court, it could not recognise it 
as valid but was bound to execute the decree. The 
Subordinate Judge overruled the contention hold- 
ing that as the decree-holder had, after the adjust- 
ment, received for several years moneys under it, 
he was estopped by conduct under s 115 of the 
Indian Evidence Act, 1872. Held, that the view of 
the Subordmate Judge gave the go-by to the plain 
language of the last paragraph of s. 258 of the 
Civil Procedure Code, 1882. There is no room left 
by the law for the operation of the law of estoppel 
m the matter of execution. The last paragraph of 
fi 258 enacts a special law for a special purpose j 


EVIBEHCE ACT (I OB lS72~-concld. 
s. 115 — concld. 

whereas s 115 of the Indian Evidence Act, 1872,. 
relates to the general law of estoppel ; and the* 
principal is that a special law overrides for its 
purposes the general lav. Per Chandavarkar, 
J — Fraudulent executions of decrees must be 
discouraged by the Courts vhenever they come 
to their notice , and decree-holders, who enter 
freely into adjustments outside the Court and 
do not certify them as required by law, but 
fi audulent ly apply for execution, ignoring the ad- 
justment, should be dealt vith under the criminal 
law Pei Heaton, J — The purpose of s. 25S*'of 
the Civil Procedure Code, 1882, is that the Court 
shall have complete knowledge of all that is done 
towards the satisfaction of its decree Trimbak 
Ramkrishna V. Hari Layman (1910) 

I L. B. 34 Bom. 575- 

s. 132, proviso. 

See False Fvidence. 

I. L. B. 37 Calc. 878. 

— _ s, 167 — Tnal by Jury — Misdirection, 

improper admission of evidence ivhether amounts to — 
Counter-infcrmatifn — Criminal Procedure Code (Act 
V oflJ.898), s 423 — Powers of the High Court in a 
jury trial. Where in his charge to the jury, the 
Sessions Judge referred to a certain counter-infor- 
mation lodged by one of the accused as if it contain- 
ed an admission by all the accused of their 
presence at the scene of occurrence : Eeld, that the 
count er-information was wrongly admitted as evid- 
ence against the accused other than the accused 
who lodged it. That the observation of the 
Sessions Judge on the counter-information amount- 
ed to a misdirection only in so far as a wrong* 
admission of evidence implies a misdirection ; and 
that notwithstanding such a misdirection the High 
Court can deal with the case in accoi dance with 
the provisions of s. 167, Indian Evidence Aet^ 
But on the general principle enunciated in the case 
oi^Sadhu Sheikh v. Emperor, 4 C. N. 576, the 
case of the accused against whom the counter-in- 
formation was wiongly admitted w^as sent back to 
be retried bj^ the Sessions Judge and a Jury. 
Sheikh Hazir v. Emperor (1910) 

14 C. W, H. 49S‘ 

EVIDENCE OE ASSOCIATION. 

admissibility of— 

See Security fob good behaviour. 

I. Ii B. 37 Cale. 91 

EVIDENCE OE BAD CHABAOTEB. 

See Libdl . I. L. B. 37 Calc. 700 
EVIDENCE ON OATH. 

See “ Judicial Proceeding. ” 

1. D. B. 37 Calc. 62 
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“EXAMmATIOW OP WITNESSES. 
de novo — 

See Magistrate, transfer of 

I L. B. 37 Calc. 812 

EXECUTING COUBT. 

jurisdiction of— 

See Execution of Decree 

I. L. B. 37 Calc. 674 

EXECUTION. 

See Criminal Procedure Code, s 145. 

14 C.W. N. 78 

See Limitation Act, 1877, Sen II, Art 

179, CL (4) . I. L. B. 34 Bom. 68 

See Mortgage . I, L. B. 37 Calc. 897 

See Transfer of Property Act, s 85. 

I. Ii. B. 34 Bom. 364 

— Decree for rent — Suit for redemp- 

4ion— Talcing of accounts under the DehJchari 
Agriculturists^ Belief Act (XVII of 1879)— 
Besult of account showing that fnortgagee over- 
paid himself from rents and profits — Mortgagees^' 
right to execute decree for rent. In virtue of a decree 
for four years’ rent, passed at a time when the pro- 
visions of the Deklthan Agriculturists’ Relief Act 
did^ not apply, the plaintiS (mortgagee) became 
entitled to recover a certain sum'^from the defend- 
ant (mortgagor). After the introduction of the 
Dekkhan Agriculturists’ Belief Act, the latter sued 
the former for redemption of the mortgage of the 
land in respect of which the rent-note sued on had 
been passed^; on taking accounts in the way direct- 
ed by the Act, it was found that the plaintiff as 
mortgagee had overpaid himself from the rents and 
profits of the land. The plaintiff thereafter applied 
'to execute hisMecree for rent. Both the lower 
Courts dismissed the application on the ground 
that the plaintiff had already recovered more than 
was due to him as mortgagee from the rents and 
profits'^of the land. On appeal : Held, that the 
rent decree must be executed as it stood, having 
regard to the fact that the provisions of the Dek- 
khan Agriculturists’ Relief Act did not apply 
when it was passed, and that the accounts which 
were taken for the purposes of the subsequent decree, 
were taken for a special purpose — that is, for enabl- 
ing the defendant to redeem on favourable terms, 
and did not entitle him to recover anything from 
the plaintiff by way of set-off Mugappa v. Maha- 
MAD Saheb (1909) . I. L. B. 34 Bom. 260 

EXECUTION OF DECBEE. 

See Civil Procedure Code, 1882, s. 230. 

I. L. B. 32 AU. 136 

See Civil Procedure Code, 1882, s 234. 

I. L. B. 32 AU. 404 

See Civil Procedure Code, 1882, ss 235, 

320 . . I. L. B. 34 Bom. 142 

iSee Civil Procedure Code, 1882, s. 244. 

I. D. B. 32 All. 321 


I EXECUTION OE DECBEE— 

See Civil Procedure Code, 1882, ss. 

244, 283 . I. D. B. 32 AU. 129 

See Civil Procedure Code, 1882, s. 258. 

I. L. B. 34 Bom. 676 

See Civil Procedure Code, 1882, s 308. 

I. L, B. 32 Ail. 380 

See Civil Procedure Code (Act T of 

1908, ss 47, 96, 104 (6), 135 (2). 

I. D. B. 82 All. 3 

See Civil Procedure Code, 1908, s. 48. 

I. L. B. 32 AIL 499 

See Civil Procedure Code, 1908, s. 53. 

I L. B 32 AU. 210 

See Civil Procedure Code, 1908, s 151, 

I. L, B. 84 Bom 136 

See Decree. 

See Limitation Act, 1877, Sen II, Art. 

179 .. . 14 C. W. N. 466 

I. L. B. 34 Bom. 189 

See Limitation Act, (XV of 1877), Sen. 

11, Art 179 (4) I. D. E. 32 AU. 267 

See Mortgage . I. L B. 37 Calc. 796 
14 C. W. N. 617 

See Pensions Act, 1871, ss 6, 8, 11. 

I. D. B. 34 Bom. 164 

See Pre-emption. 

I L. B. 34 Bom. 667 

application for — 

See Limitation Act, 1877, Sen, II, Art. 

179 . . . 14 O. W. N. 481 

1, Inherent power — Civil Pro- 

cedure Code (Act V of 1908), s. 152, order XIX, 
rules 97-9S — Resistance hy stranger not in posses- 
sion — Inherent power of Court to investigate and put 
decree-holder in possession. The Court’s inherent 
power to pass such orders as may be necessary 
for the ends of 3 ustice may in a proper ease be 
exercised against a stranger to the suit. Svrendra 
Nath V. The Chief J usttce and the J udges of the 
High Court of Bengal, L. R, 10 I. A 772, relied on. 
\Vhere execution is resisted or obstructed by a 
claimant other than the judgment-debtor, and he 
is not in possession and makes no bond fide claim to 
be in possession, the Court may upon the applica- 
tion ot the person entitled to possession under the 
decree enquire into the matter, and take measures 
to put him in possession, although rales 97 to 99 
of order XXI do not cover such a case. Radhika 
Mohan Saha v. Gyan Chandra vSaha (1910) 

14 C. W. N. 836 

2. Benamidars — Execution, tf may 

he directed against a person not a paity to the decree — 
Benamt. A person who is neither a party to the 
decree nor a representative of the judgment-debtors 
cannot be made liable for the decretal amount on 
the ground that the judgment-debtors were he- 
namidars for him. Jadu Nath Bose v. Sbimati 
Pbbmmoni Dasi (1910) • 14 0. W. N. 774 
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EXECDTIOlSr OE BECBEE— cowit?. 

8. Transfer of execution pro- 

ceedings— J'wrzscZictiori of executing Court — Presto 
dency Small Cause Courts Act (AF of 1882), s 31, 
cl (6 )- — Ciiil Procedure Code {Act V of 1908), s. 24 
The meaning of s. 31, cl. (t) of the Presidency 
Small Cause Courts Act, is that the Civil Court 
to which a decree may he transferred for execu- 
tion IS the Civil Court competent to deal with it 
under the provisions of Act XIV of 1882, and 
Bo also the Court vhich, under the pro- 
visions of the present Code, is competent to 
deal vith it Proceedings w'hich are without juris- 
diction are not proceedings that can he transferred 
under the provisions of the old Code, and are 
e<3[ually incapable of transfer under the new Code. 
SHAilSTINDAB SaHA V, AnATH BaNDHTT SaHA (1910) 
I L R, 37 Calc, 574 

4 Parties — Civil Procedure Code, 

1882, SS‘ 244, 252, 647 — Decree — Execution — Death 
of judgme^iUdehtor — Legal representatives of the pidg- 
ment-debtoi brought on record — Dispute as to pro- 
peiiy — Legal representatives should put forward their 
claim under s 244 — They cannot raise the defence in 
a separate suit for possession by auction-pui chaser — 
Auction-purchaser not a stranger 0 sued M on a 
money-bond. 3/ having died during the pendency 
of the suit, his vidow R and his brother A were 
brought by C on the record as his representatives. 
A decree v as passed a\\ arding the claim out of the 
property of the deceased After the passing of the 
decree hut before it could be executed both R and 
N died. C then brought on the record the defend- 
ants as the legal representatives of M The latter 
demed that they were M's, legal representatives or 
that they had any property of M's which could be 
liable for the decree. The Court overruled the 
objections, and in execution of the decree attached 
and sold the property in dispute. The plaintiff 
purchased the property at the sale : and filed this 
suit to recover possession thereof from the defend- 
ants The lo-wer Court disallowed the plaintiff’s 
claim on the giound that the property having been 
joint property of M and defendants’ survived to 
the latter at M's death , and that the plaintiff 
obtained no title at the Court-sale vhich he could 
legally assert as against the defendants In the 
looser Appellate Court the plaintiff contended un- 
successfully that the defendants vere debarred by 
the provisions of s 244 of the Code of Cuil Proce- 
dure, 1882, from asserting their title. Held, that 
as the property was sold by the Court at O’s in- 
stance as that of M, the question so far was one 
relating to the execution of the decree arising 
between the decree-holder and the defendants as 
Judgment-debtors under s 252 of the Civil Proce- 
dure Code of 1882. It was, therefore, a question in 
relation to them falling within s. 244 of the Code 
by reason of the explanation to s. 647 that applica- 
tions for the execution of the decree were proceed- 
ings in suits. The defendants were consequently 
bound to object to the attachment and sale under 
that section, so far as the decree-holder’s action 
was concerned. It was contended that whatever 


EXECtTTIOlSr OE DECREE— concZd. 

might have been the result if the decree-holder 
had been a party to the suit, the present dispute 
was between the auction -purchaser, who was a 
stranger to the previous suit and the execution 
proceedings theiein, and the defendants, and that 
s. 244 did not apply : — Held, that though an. 
auction- purchaser at a Court-sale m execution of a 
decree 'was not a party to the suit in which the 
decree "was passed and though he was not a repre- 
sentative of either the decree-holder or the judg- 
ment-debtor for the purposes of s 244, yet if the 
question raised by the judgment-debtor as to the 
legality of the Couit-sale was virtually one between 
the parties to the suit, that is, between the decree- 
holder and the judgment-debtor, and if m the 
decision and result of that question the auction-^ 
purchaser was interested, the judgment-debtor 
ought not to be allowed to attack the sale in a suit. 
The test in ail such cases is whether the ground 
upon ■which the Court-sale is attacked as conferring 
no title upon the auction-purchaser affects the 
parties to the suit and could have as between them 
been raised, and determined under s 244 and 
whether the auction-purchaser, though not a party 
to that suit, is a party interested in the result. 
Goktjlsing 'Bhtkae.vm V Kisansingh (1910) 

I. Ij. R. 34 Bom. 540- 

EXECUTION EROCEEDINGS. 

See COTJBT,” ME IKING OF. 

I. L. R. 37 Calc. 642 

See Judicial Pboceedikg. 

14 C, W. N. 799' 

1, Res judicata — Decision at one 

stage of execution proceedings when bar to re- 
opening of the question — The principle of such bar. 
The decisions of the Judicial Committee m Manga 
Pershad Dichit v. Giruja Kant, I. L, R, 8 Calc 51 ; 
Ram Kir pal v Ruplcuan, I, L. R, 6 All 269; 
Bamram v. Nanhumal, l.L R 7 All 102, lay do'wn 
that a decision at any stage of execution proceed- 
ings should not be questioned at any later stage 
not because it is res ‘judicata but on general princi- 
ples of law to secure finahty in htigation. Snhan 
V Murari, I.L. R. 13 Calc. 257; Bhagwan v Dhondi, 

I. L B. 22 Bom S3 ; Khosal v Vkiladdi, 14 C. PF. 
N. 114, referred to The essence of the matter is 
that the judgment-debtor though called on to dis- 
pute any proposition either failed in his contention 
or at any rate allowed the judgment to go by de- 
fault. Sheikh Budan v. Ram Chandra, /. L R. 

11 Bom 537, referred to. Where therefore certain 
properties had been sold without notice to the- 
judgment- debtor, and an ex parte order for posses- 
sion made on an apphcation which was itself time- 
barred, and the judgment-debtor had no know- 
ledge of these matters till possession was actually 
delivered to the decree-holder when he took excep- 
tion to the entire proceeding not on the ground 
that the last application was time-barred but that 
the original sale was fraudulent, and the sale was 
thereupon set aside : Held, that the ex parte order 
for possession on the previous time-barred applica- 
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EXECUTION* TB.OCEHm'NGB^conid, 


EXECTJTIOlSr PROCEEDrN'GS-^concZi?. 


tion does not operate as a bar to the jndgment- 
debtor being heard upon any subsequent apphca- 
tion on the question as whether it was time-barred 
Mazaem Hossein Mundtjl V . Saeat Kttmaei Debt 
(1909) .... 14 C. W. ]Sr. 433 

2. Civtl Prccedure 

Code, 1882, s 13 — lies 'judicata — Proceedings in 
execution — Decision that execution Ume-harred, net 
appealed against — Question of limitation if may he 
again contested — Presli proceedings on notice to 
^udgmenUdehtors struck for default — Want of 
adjudication, effect of The decisions of the Judicial 
Committee in Mungal PersJiad Dichit v. Girija Kant 
Lahiri^ L. P 8 I A D3 . s c 1 L P. 8 Cal. 61, 
Pam Kirpal v. Pup Kuan, L. P IJ 1. A. 37 sc 
1 L P. 6 All. 269, and Baniram y Nanliu Alai, 
L P.llI.A. 181 sc. I L.P 7 All 102, affirm 
the doctrine that a decision at one stage of execu- 
tion proceedings cannot be questioned at a later 
stage of the proceedings, not because it is res 
judicata under s 13, Civil Procedure Code, but upon 
general pimciples of law, for if it were not bindmg 
there would be no end to htigation. The previous 
decision of the Judicial Committee in Delhi and 
London Bank Ld. v Orchard, 1. L P. 3 Calc 17 

s c. L. P. 4 1. A. 127, does not lay down any general 
principle of law mconsistent with the piinciple laid 
down in the later cases Dhonkal Singh v. Phakhar 
Singh, I L. R 15 All. 84, approved. Hurro Soon^ 
darg Dassee v. Jugohundhoo Dutt, I. L. P. 6 Calc 
203, not followed. Where the question whether 
execution of a decree is barred by hmitation is not 
decided because the parties do not appear, there is 
no bar to the adjudication of the objection when 
actually raised at a later stage of the proceedings 
Bhola Nath v Prafulh Nath, I L. R. 28 Calc. 122 ; 
Hira Lai v. Dwija Charan, 10 C. W. N. 209 : s c 
3 C. L. J. 240, followed Dhonkal Singh v. Phakhar 
Singh, I. L. R. 15 All 84, Tileshar Raiv. Parbati, 
I. L. P. 15 All. 198, referred to. Khosal Chandea 
Roy Chowdhuey v Ukhiladi ( 1909) 

14 C. W. ]sr. 114 

3. Decree for rent — Assignment 

of decree — Limitation Act {XV of 1877)^ s 22 — 
Civil Procedure Code {Act XIV of 1882), s 372 — 
Bengal Tenancy Act ( VIII of 1885), s. 148, cl. {7i ) — 
Civil Procedure Code (Aci V of 1908), o. XXII, r. 12 
Upon the death of the appellant during the pen- 
dency of an appeal from an order m an execution 
proceeding it is open to the legal representative to 
apply for leave t j prosecute the appeal. An. as- 
signee of a decree may apply to the execution Court 
for leave to carry on the execution proceeding 
which has been commenced by the oiiginal decree- 
holder. S. 22 of the Limitation Act apphes only 
to suits and does not govern execution proceedings. 
S 372, Civil Procedure Code (Act XIV of 1882), 
has not appheation to proceedings in execution. J 
was the zemindar ; N the putnidar under him ; K 
was the dur -putnidar and he obtained a decree for 
rent against the respondent and applied for exe- 
cution thereof on the 26th June 1906 ; meanwhile 
the putni w’as sold in execution of a decree for rent 


and the zemindar havmg purchased it on the 15th 
August 1906 served a notice upon the dur -putnidar 
under s 167 of the Bengal Tenancy Act and an- 
nulled his encumbrance , the dur- putnidar convey- 
ed to J, the zemindar, amongst other properties, 
all decrees for rent and authorised J, the purchaser, 
to carry on all execution proceedings. J ha^ung 
applied for leave to proceed svith tlie execution Jt 
was objected that in view of cl (h) of s 14S of the 
Bengal Tenancy Act J w^as not entitled to execute 
the decree. Held, that s 143, cl. {h) of the Bengal 
Tenancy Act did not debar the superior landlord 
{i.e , J) from executing the decree for lent in the 
same manner as the dur-putnidar K might have 
done The Court is bound to allow execution at 
the instance of the recorded decree-holder unless 
mtimation has been given in the regular way pre- 
scribed by law for the admission of another person 
who obtains leave to carry on execution as an 
assignee. Manmotha Xath Mittee v. Rakhal 
Chandea Tewaey (1909) . 14 C. W. 752 

EXECUTIOBT SALE. 


See Undee-tenube, sai.e of. 

I. L. R. 37 Calc. 823 


EXECTTTOE. 

See Will 


I. L.B. 34 Bom. 208 


conveyance by — 

See Vendoe and Ptjrchasee. 


•p T -o orr 


Probate — Probate and Administra- 
tion Act {V of 1881), ss. 3,5, 12 ^Executoi who 
has obtained order for grant hut not ta! en out probate 
if may f represent estate in suit — Intermeddling 
with estate — Lunatic, not found — Representation- 
Civil Procedure Code {Act XI V of I 8 S 2 ), s 463. An 
executor wffio obtained an order for the grant to 
him of probate but took no further steps to com- 
plete the grant and who in no way intermeddled 
with the estate cannot properly represent the 
estate in a suit brought against it. A decree pur- 
poitmg to have been passed against such an exo- 
cutoi does not bind tire estate. Lakhya Dasya v. 
UmaKaetaChaeeebutty(1909) _ „ 

14 C. W. H, 258 


EXECtrTOR DE S035J TOBT. 

liability as— 

Widow in possession of 

husband's undivided property not liable as 
executor de son tort, when such 'property has 
devolved on co-parceners — Decree, suit on — No 

suit maintainable on decree, when the passing 
of the decree gives no cause of action independent 
of the original cause of action — Pcs 'judicata 
— Subsequent suit on same cause of action 
barred (hough different reliefs claimed — Suit against 
partners, parties to. On the death of an undivided 
CO- parcener, the estate vests in the survivors and 
{ there is no estate belonging to a deceased person. 
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The widow of the deceased, by the fact of being in 
possession of a portion of the joint family property, 
does not become hable as an executor de son tort, 
as she has not intermeddled with any estate belong- 
ing to a deceased person A suit is not maintain- 
able on a decree, when the mere passing of the 
decree does not give rise to a cause of action distinct 
from the original obligation The passing of a 
decree against an undivided co -parcener, does not 
give rise to such a cause of action against other 
co- parceners, except his sons, whatever be the na- 
ture of the original debt on 'which the decree was 
passed. A decision in a prior suit bars a subse- 
quent suit on the same cause of action, though the 
reliefs claimed m the two suits may be different. 
To a suit for winding up a partnership, all partners 
having distinct interests must be parties ; and 
where such a suit, brought against all the partners, 
is not maintainable against some, thp suit must be 
dismissal. Rimasami Aiyar v Veer^ppa Chett y 
(1910) . . . I. L. B. 33 Mad. 423 

EX PABTE DBOBEE 4 

See Right op Suit. 

I. Xi. E. 37 Calc. 197 

— Civil Procedure Code 

(Act F of 190S), s, 144 — Principle if applicable 
to restore a sale under an ex p'lrte decree set aside — 
Subsequent contested decree if revives old decree — 
Civil Procedure Code (Act XIV of 18S2), s 103. 
Where an ex parte decree and sale under it were set 
aside and after a re-hearing a decree was again 
passed against the ]udgment-debtors ; Held, that 
the principle of s. 144, Civil Procedure Code, 
cannot be availed of to set aside the order setting 
aside the sale. When a decree has once been set 
aside under s. 108, Civil Procedure Code (Act 
XIV of 1882), it cannot by any subsequent proceed- 
ing be taken to be revived If a decree is passed 
against judgment-debtors on re-hearmg, it is a new 
decree and does not revive the former decree. 
Raghu Xahdax Sqtgh v. Jagdis Si.vgh QOO^) 

14 0. W. IV. 182 

EXPLOSIOlsr. 

See Gas Company • 14 C. W. E'li 158 

EXTRAOEDIE-AEY OEiailTAIi CIVIL 
JURISDICTIOE’. 

^ee Practice • I. L. E, 37 Calc. 853 

p 

FACTOBY. 

Sec Bombay Municipal Act, s. 390. 

I. L. E. 34 Bom. 344 

EAIB COMMENT. 

See Libel , . I. L. B. 37 Calc. 760 

EALSE DOCUMENT. 

See Forgery . I, L. B. 38 Calc. 75 
14 O. W. N. 1076 


FALSE EVIDENCE. 

See “ Judicial proceeding.” 

I. L. B. 37 Calc. 62 

I Deposition under compulsion— 

j Privilege — Incriminating statements in cross-examiUm 
aUon made by a party to a suit after objection taken, 
not by deponent personally but by his pleader — Ad. 
misaibility of ike statements on subsequent trial for 
giving falsi evidence — Compelled to answer^'’— 
Evidence Act [I of 1872), s. 132, proviso. An incri- 
minating statement in a deposition made by a party 
to the suit in cross-examination m answer to ques- 
tions relevant only as affecting his credit, and ob- 
jected to, not by th3 deponent himself but by his 
j pleader, is not admissible against him on his 
1 subsequent trial for giving false evidence, he being 
i in fact ‘ ‘ compelled to answer ’ ’ within the mean- 
I ing of s 132 of the Evidence Act. Such objec- 
; tion may be taken by counsel or pleader 
i representing the party. Thomas v. Newton, 
1 Moo cfe M 48n, and Bex v. Adey, 1 Moo. do Bob. 
94 , distinguished. Queen v. Copal Dass, 1. L. B. 

? Mad. 271, expl lined and distinguished. Per 
Teunon, J When such an objection has been 
taken and overruled, if any objection or privilege 
personal to the witness remains, it is still open to 
I him to assert 'that objection or claim that privilege. 
Emperor v. Pram-4.tha Nath Bose (19101 

L L. B. 37 Calc. 878 

FALSE IMPBISONMENT. 

Preventing intending 

mssenqer of ferry boat to retum from wharf through 
turnstile withnif payment — BeasonaUe condition. 
The plaintiff with a view to take th> defendant 
Company’s ferry boat paid the .usual charge of a 
penny on entering the defendant Company’s 
wharf, then changed bis mind and wanted to return 
through a turnstile provided by the Company for 
exit, but having refused to pay the penny which he 
was asked to do to be allovved to go through the 
turnstile, was by force prevented from going 
through it. There being no complaint of any 
excessive violence having been used : Held, that 
there was no false imprisonment, as the defendant 
Company was entitled to impose a reasonable 
condition before allowing the plaintiff to pass 
through their turnstile from a pi ice to which he 
had gone of his own free will, and which h^ had 
contracted to leave by a diff 3rent exit. The pay- 
ment of one penny was a quite fair condition, and 
if the plaintiff did not choose to comply with it, 
the defendant was not bound to let him through. 
Held, further, th^t the question whether the atten- 
tion of the p’aintiff had been sufficiently drawn 
to the Company’s notices saying that the fare must 
be paid was immaterial foi the decision of the case, 
Archibald Nugent Robertson v The BAiiMAiN 
New Ferry Company, Limited (1909) 

U C.W.N.410 

FALSE INFOBMATION. 

to police — 

See Jurisdiction op Criminal Court. 

I. L. B Calc. 250 



( 145 ) 


DIGEST OE CASES. 


( 146 ) 


T'ALSE INPORMATION*— 

Criminal Procedure 

^CodOi s. 195 — False information to Police, 'prosecu-- 
tion for — Opportunity to the informant to prove his 
case. A person who lays information to the Police 
is entitled to have his case judicially determined 
before he is called upon to answer the charge of 
giving false information under s. 182 of the Indian 
Penal Code Issee r. KisrG-FMPEEOE (1910) 

14 C. W. K*. 765 

EAIiSE STATEMENT BY WITNESS. 

before Committing Magistrate. 

8ee Sanction eoe Peosecijtion. 

1. L. E. 37 Gale. 618 

EAMILY PEOPEETY. 

Division of family 

property under an award — House of lesidence — 
Prohibition of sale hy a co-sharer of his portion to 
an outsider — Pre-emption — Construction — Gowt sale 
— Prohibition not effective. An award under which 
family property was divided among co-sharers 
provided that in case of a sale by any of the co- 
sharers of his portion of the house of residence 
Tie should sell it to his co-sharer for a certain sum 
and that he should not sell it to an outsider until 
the expiration of two months from the date of a 
notice in writing saying that they (co-sharers^ 
were not willing to buy it Subsequently a portion 
of the house belonging to one co-sharer having been 
sold in execution of a decree against him, it was 
purchased bv an outsider The sons of one of the 
other co-sharsrs, thereupon, having brought £(» suit 
for a declaration that the Court-sale Avas not 
binding upon them : Held, that the term of ^ire- 
•emption in the award w^as contemplated to attach 
to sales made privately and mllmgly and not to 
attachment and sales in inmtum the judgment - 
debtor. Vithal Narayan v Maruti Karayan 
(1910) . . . I. L. E. 34 Bom. 567 

EATHEE’S DEBTS. 

See Hindu Law — Debt. 

14 C. W. N. 669 

iSee Hindu Law — Joint Family. 

14 O. W. N. 298 

PATHEE’S SISTERB SON. 

See Hindu Law — Succession. 

I. L. E. 37 Calc. 214 

EEEEY. 

See Rent . . 14 C. W. N. 994 

Private and public ferries 

— Maintaining a private ferry within two miles 
from the limAts of a public ferry — Limits not declared 
hy the Local Government — Bengal Ferries Act (Beng. 

I of 1885), s$. 6, 16, 28. When the limits of a public 
ferry have not been declared by the Local Govern- 
ment under s. 6 of the Bengal Ferries Act, 1885, 
a conviction under ss. 16 and 28 thereof for main- 


EEEEY— co^cZd. 

taining a private ferrj", w'lthout sanction, to or 
from any point within two miles of the public 
ferry, is bad Maharaj Mandal r Poklae Singh 

(1910) . . . I. li. R, 37 Calc. 543 

EIDTJCIARY RELATIONSHIP. 

L Debtor and creditor— 

by credito? to debtor — How for such direction can create 
fiduciaTy lelationshin hHiceen creditor and debtor. A 
customer wiio had certain amount standing to his 
credit m a Bank, gave directions to the Bank 
to utilise the money for a cerfcam purpose and the 
officers of the Bank, wffien the customer called at 
the Bank, informed him that his instructions 
wnuld be carried out in due course. The Bank 
became insolvent before the directions were so 
carried out. On a motion by the creditor to have 
his amount paid in full : Held, per Muneo, J . 
that, by virtue of the direction by the customer, 
the Bank held the money for a specific purpose 
and that a fiduciary relationshix) was estabhshed 
between the customer and the Bank The customer 
w'as therefore entitled to be paid his money in full 
Per Abdur Rahim, J. — The direction by the 
customer did not alter the relation of creditor 
and debtor betw^een the customer and the Bank 
into a fiduciary relationship. Such relationship 
could not be created unless the debtor by some un - 
equivocal act, show's that he had changed his ^Josi- 
tion into that of a bailee The mere promise to 
carry out the customer’s directions, without 
doing anything to approjwiate the money, is not 
sufficient The customer w’as only entitled to 
prove for his debt. Offici al Assignee op Madras 
V. LupppwIan (1919) . I. L. E. 33 Mad. 145 

2. - . When banker 

holds 'money as agent — Banker holding money as 
agent not a debtor 0, w'ho owed certain money 
to MG., sent a cheque to Bank A for the amount, 
asking A to place the amount to the credit ot M.G , 
wffio at the time had no account AVith A M.G. was 
informed by A that the amount w'i5.s placed to her 
credit. Jf 0., on the 5th October, asked A to send 
her the amount and A sent M C. a form of receipt 
to be signed by her M G. signed the receipt and 
sent it to A, who received it before the 20th wffien A 
suspended payment. A applied to tbe Court for 
the relief of insolvent debtors and the estate of A 
was vested in the Official Assignee On a motion 
hy M G claiming payment — Held, that the re- 
lationship of debtor and creditor did not exist 
' between A and M.G and that the former held the 
money as agent of the latter wffien payment was 
suspended Per Munro, J. — As the receipt and 
demand for payment reached A before payment 
■was suspended, the result was the same as if M.G. 
attended in person and demanded payment. On 
A’s failure to remit the money, w'hich it was A’s 
duty to do, A held the money in a fiduciary capacity. 
Per Abdur Rahim, J — As A received the money 
for a particular purpose and, as there was no account 
between A and M.G , A had no right to appropriate 
the money and did not purport to do so. Even 
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FIDX/CIABY BELATIOKSHIP— cowc7i?. 

supposing the case were otherwise, the subsequent 
communication by A to M.C^ that he held the 
money for M C. in accordance with the instructions 
received w^as an act of appropriation, sufficient 
to show A's consent to hold the money in a fidu- 
ciary capacity. In re HalleW s Estate, L. B 13 
Ch D. 696, referred to Official Assignee op 
Madras v The OEiE^iTTAL Government Sechbity 
Life Assurance Company (1909) 

1. L. B. 33 Mad. 150 

FUSTAIi OBDEB BY SUCCESSOB. 

See “ Court,” meaning of. 

I. L. B. 37 Calc. 642 

EINE. 

daily fine — 

See Encroachment. 

I. L. B. 37 Gale. 671 

FERE INSURANCE. 

See Insurance, Fire. 

I. L. B. 34 Bom. 1 

EIBST CHARGE. 

See PuTNi Tenure. 

I. L. B. 37 Calc. 747 

FIRST IHFOBMATIOH. 

See Criminal Proceedings, institution 

of . . I. B. B. 37 Calc. 49 

FIRST MORTGAGE, 

See Mortgage . I. L. B. 37 Calc, 907 

FIXED BEHT. 

See Kabuliat, construction of. 

I. L. B. 37 Calc. 626 

FIXTURE. 

notice to remove— 

See Calcutta Municipal Act (Bengal 
III OF 1899), ss 341 (1), etc 

I. L. R. 37 Calc, 384 

FIXTURES, DO CTBIHE OF. 

See Landlord and Tenant. 

I. L.E. 37 Calc. 815 

FORECLOSURE. 

See Mortgage , I. L. B. 87 Calc. 796 

rigM to decree for — 

>See Title . I. L. B. 37 Calc. 239 
FORFEITURE. 

See Partition . I. L. R. 37 Calc. 918 

See Pasture lands . 14 C. W. 372 

FORFEITURE OF PARDOH. 

See Pardon . I L. R. 37 Calc. 845 


FORGERY. 

See Sanction for Prosecution. 

14 C. W. H. 479 

Penal Code, s. 471 — 

Forgery, interpolation of the name of a person as an 
attesting icitness, if — False document, ingredients 
of — Material part of document, if altered-^' ^ Dis^ 
honestly and fraudulently^^ Where the accused, 
after the execution and registration of a document, 
which w^as not required by law^ to be attested, 
added his name to the document as an attesting 
witness : Held, per Haeington and Mookbrjee, JJ^ 
(Teunon, J. dissenting), that the accused was not 
guilty of an oSence under s. 471 That the accused 
by the insertion of his name as an attesting witness 
cannot he held to have done the act either ‘‘ dis- 
honestly or fraudulently ’ within the meaning of 
these words as defined in ss 24 and 25 of the Indian 
Penal Code. The woid “fraudulently” defined. 
The interpolation of the name of a person as an 
attesting witness to a document not required by 
law to be attested subsequent to its execution and 
registration, is not an alteration ot the document 
in a material part. Surendra Kath Ghosh v. 
Emperor (1910) . . 14 C. W. BT. 1076 

I. L. B. 38 Calc. 75 

FORMA PAUPERIS. 

appeal in — 

See Limitation Act (XV of 1877), ss 5 

AND 7 I. L. B. 84 Bom. 589 

FORUM. 

See Adoption . I. L. B. 37 Calc. 860 
FRAME OF SUIT. 

See Chowkidari Chakran Lands. 

I. L. B. 37 Calc. 67 

FRAUD. 

See Civil Procedure Code (Act XIV of 
1882), s. 258 . I. L. B. 34 Bom. 675 

See Pleadings . I. L. B. 37 Calc. 856 

See Presidency Small Cause Court. 

14 C. W. H. 695' 

See Right of Suit. 

I, L. B. 37 Calc. 197 

See Suit to set aside decree. 

I, L. B. 32 All. 145 

1 , Fradulent decree— Pre5^de?^c2/ 

Small Cause Courts Act [XV of 1882), s. 94 — Suit 
to set aside decree — Jurisdiction to set aside decree of 
Pre'^idency Small Cause Court, how determined — 
Civil Procedure Code {Act V of 1908), if applies — 
Onus of preof A suit lies in one Court to set aside 
a decree of another Court on the ground that the 
decree was obtained by fraud, as the fraud gives 
rise to a fresh cause of action. Abdul Huq Chow- 
DHRY V . Abdut. Hafez (1910) . 14 C. W. 695 
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FRAUD — concldo 

2 , — Suit to set aside a 

decree on the ground of fraud — Personal service not 
e-ffected — Conduct of 'plaiutiif. The mere fact that 
the personal service of a summers has not been 
effected on a defendant will not render the pro- 
ceedings against him absolutely abortive. But 
where the non-service is due to the fraudulent 
conduct of the plaintiff in the suit and others acting 
with him, and a decree is thereby obtained such 
decree may be set aside as fraudulent. Mahomed 
Gulah V. Mahomed Sulaiman, J, L B, 21 Calc, 619, 
followed. Tika Raim v Batjlat Ram (1909) 

I. D. B. 32 All. 145 

FBAUDUDENT CONVEYANCE, 

Transfer of Property Act, s. 53 — 

Conveyance void if intended to conveit land into cash 
and 'place it heyond reach of creditors — Bqudy on set- 
ting aside transfer — Transferee entitled to a charge 
for amount spent in discharging valid piior mortgage, 
A transferee for value, who takes the transfer with 
the intention of helping the transfer or to convert 
his immoveable property into cash which can be 
easily concealed and thus to defeat or delay his 
creditors cannot be treated as a transferee in good 
faith within the meaning of s f'3 of the Transfer 
of Property Act. Ishan Chunder Das SarJear r. 
Bishu Sirdar, 1 L R 24 Calc, S2Si foilow'ed In 
such cases it lies on the transferee to prove good 
faith and valuable consideration ; and where the 
latter is proved the Court will be slow in ordinary 
circumstances to hold that there was an absence 
of good faith Amarchand v. Gohul, 5 Bom. L R. 
142, referred to Wheie the transferee has dis- 
charged a valid jirior mortgage on the property 
sold, the transfer will he set aside only on his being 
given a charge for the amount spent by^him in 
discharging such mortgage Chidambaram CheU 
tiar V Sami lyar, /. L R 30 Mad^ 0, dLstinsuished 
Pajlamalai Mxjdaliyar V. South Indiah Export 
OoMPAHY /19o9) . . I. L. B. 33 Msui. 334 

FULIi COURT. 

See Pbesipenoy S?mall Cause Courts 

Act . . I. L. B. 84 Bom. 316 

(3t 

GAS COMPANY. 

liability of— 

Dangerous article — 

Gas plant set up in Railway Company's premises 
by Gas Company — Defective installation — Explosion 
— Lialility of Gas Company for damages — Pioxi- 
mate cause — Liabihty independent of contract — 
Onus of proof A Gas Company installed a supply 
plant at the premises of a Railway Company The 
plaintiffs, workmen of the Raihvay Company, 
were in charge of the boilers heated by the gas 
The gas exploded and killed and in}ured the work- 
men. It was found by the jury that the explosion 
was traceable to the negligence of the Gas Com- 


GAS COMPANY— conc/d. 

pany : Held, that the gas plant was an article 
dangerous in itself and persons who instal such 
articles o'we a peculiar duty to take precaution, 
when It IS necessarily the case that other parties 
will come within their proximity. This duty arises 
irrespective of any contract. Dixon v. Bdl, 5 
M. <Ss S. 198 ; Thomas v Winchester 6 N. Y. 409 ; 
and Parry v. Smith, 4 C. P. D. 325, referred to. 
Held, further, that imtial negligence having been 
found against the Gas Company, they were hable 
unless they proved that the proximate cause of 
the accident was the conscious act of another 
volition. Dominion Natural Gas Co., Ld v. 
James H Collins (1909) . 14 O. W. N. 158 

GENERAL CLAUSES ACT (U. P. ACT I 
OF 1904). 

s. 6. 

See Agpa Tenancy Act (TI of 1901), 
s 20 . . I. L. B. 32 AU. 628 

general committee. 

sanction by — 

See Demolition ob Buit.i)ing. 

I. L. B. 37 Calc. 685 

GIFT. 

See Hindu Law’ — Gift. 

I. L. B. 32 AU. 582 

See Hindu Law — Widow 

I. L. B. 84 Bom. 166 
I. L. B. 32 All. 176 
I. L. B. 37 Calc. 1 

See Transfer of Property Act, ss. 55, 

123 . . I. L. B. 34 Bom. 287 

by widow. 

See Hindu Law — Gift. 

I. L. B. 37 Calc. I 

revocation of— 

See Mahomed AN Law” — ^Tbust. 

I. L, B. 34 Bom. 604 

GOODS. 

ultimate destination of — 

See Sale of Goods Act (56 and 57 Vic 
c 71), ss. 45 AND 47. 

I. L. B. 34 Bom. 640 

GOTBAJA-SAPINDA. 

See Hindu Law— Succession. 

I. L. B. 37 Calc. 214 

government. 

See Adverse Possession. _ 

14 C. W. N. 317 

GOVERNMENT LAND. 

See Land Acquisition Act (I of 1894) — 
‘ ‘ Land ” . I. L. B. 34 Bom. 618 
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OOVERlJrOB.aEirEilAL IN COUNCIL. 


powers of— 

See JUE-Y, RIGHT OF TRIAL BY. 

I L. n. 87 Calc. 467 

aOWNA CEBEMOI^'y. 

gift at— 


See Hindu Law — Gift. 

I. L B. 37 Calc. 1 

>aBANT. 


eonfiieting descriptions of— 


See Lease . I. L. B. 37 Calc. 293 

- Maintenance Grant — - 

Limitation — Tenamif hy suffeia'ioe — Limitation Act 
{XV of 1877), Sell. II, Art 139— Grantor and Grantee 
— Adverse possession A tenancy by sufference 
would not by itself make the possession of the holder 
r)i>htful, so as to prevent limitation fiom runmnn; , 
but if the landlord, or th3 person entitled to resume 
the tenancy, does anything to in licate his assent 
to the conimumce of the tenancy that would 
itself be sufficient to convert the tenancy by 
sufferance into a tenancy from year to year, and 
m such a case the limitation applioible is that pro- 
vided bv Article 139 of the second Schedule to the 
Limitation Act Ram Chandra Singh v Bhi- 
KHAMBAE SiNGH (1910) . I. L. B. 37 Oalc. 674 

GBOUFTDS OF BELIEF. , 

See Affidavit , X Ii B. 37 Calc. 259. 


GUABDIAIT. 

See Costs . I.' Ii. R. 34 Bonu 374 

See Guaedian ad litem. 

See Guardians and Wards Act. 

application for execution hy — 

See Limitation Act (XV of 1877), s 8, 
ScH II, Art 179, expl. I. 

I, L. B. 34 Bom. 672 

-OXJABDIAN AD LITEM. 

See Minor . I. L. B. 32 All. 287 

right of — 

See Mortgage , I. L. B. 37 Calc. 897 


Person of unsmnd 

mind The provisions of the Civil Procedure Code 
(Act XIV of 1382) With respect to the representa- 
tion of lunatics not being exhaustive, a guardian ad 
litem should be assigned to a defendant who is 
of unsound mmd although not so found. Lahhya 
Basya V. Uma KAnta Chakerbutty (1909) 

14 C.W.lSr. 256 

'GXTABDIAINI'S AND WABDS ACT nTlII 
OF 1890), 

s. 9 — Application for guardianship of 

minor — Jurisdiction — Domicile — Place where the 
minor ordinarily resides. One Panachand, a Jain 
inhabitant of Kapadwanj in the Ahmedabad Bis- 


GUABDIAl^rS AND WABDS ACT (VIII 
OF I8BO)—concld. 

— s. 9 — <concld^ 

trict, lived in his house at that place. He died 
leaving him surviving a widow and two sons, Lallu 
and Wadilal, the latter a minor, who all lived in the 
house. Panachand’ s widow died about a year 
after him. Thereupon Panachand’ s house and a 
shop at Kapadwanj were sold and Lallu with his 
minor brother Wadilal went to Barodi in May 1906. 
At Baroda Lallu embraced Christianity and placed 
his minor brother, who was aAo baptized, in the 
American Mission Boarding House at that place 
Afterwards Lallu renounced Christianity and in 
the beginning of February 1909 clandestinely 
removed his minor brother from the Mission 
Boarding House at Baroda and placed him in the 
Jain Boarding House at Ahmedabed The minor 
lived at xlhmedabad till the 15th March 1909, 
and on the next day he was removed from Ahmeda- 
bad at the instance of the appellant, a member 
of the American Mission at that place, and taken 
to Baroda. On the 29th April 1909, Lallu presented 
an application to the District Court at Ahmedabad 
for his appointment as the guardian of the minor’s 
person The appellant (oppoient) at whose 
instance the minor was taken back to Baroda, 
contended that inasmuch as the minor lived at 
Baroda which was beyond the Court’s jurisdiction, 
the Court had no jurisdiction to entertain Lallu’ s 
applioatien under s 9 of the Guardians and]Wards 
Act (VIII of 1890). The Court dismissed Lallu’ s 
application, he being found unfit for the appoint- 
ment, bat in the same proceeding appointed the 
respondent, a Jain Pleader, on his apphcation, 
as the guardian of the minor’s person and property, 
on the ground that as the minor lived with bis 
father till the father’s death at Kapadwanj which 
was within the jurisdiction of the Court and as the 
minor’s domicile followed that of his father 
which was Kapadwanj, the minor’s domicile was 
in British India and he ordinarily resided within 
the Court’s jurisdiction. Held, on appeal by the 
opponent, setting aside the order, that the q^uestion 
of domicile was wholly irrelevant to the question 
of juri diction. The minor was living at Baroda 
and had no other place of residence He had 
lived at Baioda for three years ^vith the exception 
of twenty-eight days Therefore Baroda was 
the place where the minor ordinarily resided ivithin 
the meaning of s 9 of the Guardians and Wards 
Act (\HII of 1890) Robert Ward (Rev ) v. 
Velchand (1909) ' I. L. B. 34 Bom. 121 

GDJABAT TALUKDABS ACT ^(BOM. 
VI OF 1888). 

SS. 28, 29B and 29E — Civil Proce - 

dure Code {Act XIV of 1882), ss 235, 320— Decree 
against Talahd'ir — Execution — Decree transferred to 
Taluhdari Settlement Officer — Notification of manage- 
ment — Submissionhy persons having claims — Appli- 
cation for the continuance of the execution proceed- 
ings against the legal representative of the deceased 
judgment-debtor — 'Certificate under s 29E of the 
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GXTJRAT TADDKDABS ACT (BOM. 

VI OE lS8S)^concld. 

ss. 28, 29 B and ^QB—condd. 

Gujarat Talukdars Act {Bom. Act VI of 1888 ) — 
Managing Officer — Talukdari Settlement Officer. 
When esecntion proceedings are commenced 
against a judgment -debtor, they can be continued 
after his death by substituting the name of the 
legal representative in place ot that of the 
deceased judgment-debtor in the application for 
execution It is not necessary to file a fresh 
application under the pi o visions of s 235 ol 
the Civil Piocedure Code (Act XIV of 1882) 
Eirachand Hai^ivandas v. Kastwchand Kasida^. 
I L. B 18 Bom. 224, explained. The effect 
of s 29E of the Gujarat Talukdars Act (Bom 
Act VI of 1888) IS that before the execution of a 
decree can be proceeded with, the Court must 
be satisfied that the decree-claim has been duly 
submitted. If the officer certifies that it has been 
duly submitted there is an end of the matter. If 
he does not so certify, the Court must v ait for one 
month from the date of the receipt by the officer 
of an application for a certificate, and upon being 
satisfied that the claim has been duly submitted 
in accordance mth the provisions of s. 29B of the 
Gujarat Talukdars Act (Bom. Act VI of 1888) 
it may then proceed "w ith the execution. The 
expression ‘ managing officer ’ in s. 29E of the Act 
IS merely a comx^endious term for “ the Talukdari 
Settlement Officer or any other officer appointed 
by Government to take charge of the Talukdar’s 
estate and keep the same in his management ’ ’ 
referred to in s. 28 of the Act, and vhere the officer 
who takes charge of the estate and keeps the same 
in his management is the Talukdari Settlement 
Officer the ' managing officer ’ is merely a! synonym 
for ‘ Talukdari Settlement Officer.’ Where an 
application relating to a claim is presented to the 
Subordinate Judge and is forwarded by him to 
the Talukdari Settlement Officer, it amounts to a 
submission of the claim in vriting within the 
meaning of s 29B of the Act, if the Talukdaii 
Settlement Officer is also the managing officer 
PuUXJSHOTTAM V. RaJBAI (1909) 

I. Jj. B. 34 Bom. 142 

/ 

H 

HAM-D-NOTB. 

See Evibskok , 14 0, W. IN', 1100 

HAHBWBITDSra. 

Proof of Handwriting — Per Jenkins, 

0. J, — Methods of provmg handv^riting discussed 
A document does not prove" itself, nor is an unproved 
signature proof of its having been written by the 
person whose signature it purports to bear. S. 73 
of the Evidence Act does not sanction the comparison 
of any two documents, but requires, first, that the 
standard %vriting shall be admitted or proved to 
be that ol the "person to whom it is attributed : 
and, secondly y that the disputed vTitmg must 


HAHDWBITIHG— 

itself pwport to have been VTitten by the same' 
person. A comparison of handwriting is at all 
times, as a mode of proof, hazardous and inconclu- 
sive, and especially so when made by one not 
conversant with the subject and without guidance 
from the arguments of counsel and evidence of 
experts. Phoodee Bihee v. Govind Cliunder Boy, 22 
W. B 272, referred to. The value of expert evi- 
dence of handwriting discussed Beg. v Harvea, 

II Cox C. C 546, refeired to. Per Caenbufe J. — 
Handwriting may, m addition to the usual 
methods, he proved by circumstantial evidence 
under s. 67 of the Evidence Act, which prescribes 
no particular kind of proof Neel Kanto Pandti 
V JuggohundJio GJiose, 12 B. L B App. 18, Ahdool 
Ah Y Abdoor Buhman, 21 W. B 429, and Abdulla, 
Paru V. Gannibai, 1. L B. 11 Bom 690, referred 
to. B^kinbka Kcmak Chose v E?.tpehoe (1909) 

I. Jj. B. 37 Calc 467 

HAHSABD’S FABLIAMEHTABY EE- 
POBTS. 

1 

admissibility of— 

See Libel , I. Ii, B, 37 Calc. 760 

HEBEDITABY VILLAGE OFFICES 
ACT (MAD. Ill OF 1896). 

ss. 3, 21 — Act applicable to offices men- 
tioned in s. S, cl 4, only in idlages ether than pic.- 
prietary estates. Cls. 3 and 4 of s. 3 of Act III 
of 1895 must be read together. The Act is appli- 
cable to offices mentioned in c\ 4 of s. 3 only 
m villages other than those in pioprietarj^ estates 
and s. 21 of the Act does not oust the jurisdiction 
of Civil Courts in regard to such offices in proprie- 
tary estates. Veekahadkan Achahi v Suppiah 
Achabi (1909) , . I. L. B. 83 Mad. 488 

S. 5 — Peimanent lease not a transfir 

within the meaning of s S S. 5 of Madras Act 

III of 1895 only prohibits the transfer of ownership. 
A permanent lease of lands forming the en oluments 
of an office does not amount to a transfer of owner- 
ship within the meaning of s 5 and is not prohibited 
by its provisions. Vencataswara TeUiapaJi N aider 
V. Alagoo Moothoo Servaqaian, 8 Moo. I A. S27, 
referred to. Kshethabaho Bissoyi v. Sobhana- 
PXJHAH Haeikbistna Naibu (1909) 

L L. B. 33 Mad, 340 

1, ss. 13, 21 — S. 21 IS no bar to suit 

for recovery or land A suit in the Gn il Courts for 
land, not based on the ground that such land con- 
stituted part of the emoluments of any of the offices 
described ms 13 of Madras Act III of 1895, is not 
barred by s. 21 of the Act. The effect of the words 
in s. 13 of the Act, “but such decision, etc.,” 
is to preserve the jurisdiction of the Civil Courts 
even m cases where the Collector decided the case 
on the assumption mentioned therein and not to 
oust such jurisdiction wffiere he did not. Gavaha 
Baman V. Ababala Battayya (1909). 

I. L. B. 33 Mad. 23& 
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HEREDITABY VIDLAGE OEEICES 

ACT (MAD. Ill OE lSQ^)—concld, 

ss. IS, 21 — concld. 

2, Prohibition in $ 

21 applies onfy whenjunsiiction is conferred on Reve- 
nue G:)urts by $ 13 — G mstrucUan of statute Not- 
withstan ling the apparent generality of the langu- 
age of s. 21 of Madras Act III of i 895, it must be 
held that the section takes away the jurisdiction 
of Civil Court only in those cases in which 
jurisdiction is confeirei on Revenue Courts by 
6 13. A suit for a village officer’s mam Ian 1 on 
the expiry of a lease granted by such village offi- 
cer to the defendant, is cognizable by the Civil 
Courts as the plaintiff has only to prove the letting 
and expiry of the term an I he is not called upon 
to prove has title which the defendant will be es- 
topped from disputing The plaintiff cannot, how- 
ever, lease his claim on his title to the land. 
Narasimh duY. Nardsimhulu, 16 Mad. L J 33 S, 
referred to. Keserein Narusimhulu v Nara^imhulu 
Pantiiaidu, J L R 30 Mad 126, referred to It is 
a general principle of law that every presumption 
shall be made m favour ot the jurisdiction ot 
a Civil Court and that it shall not be taken away 
except by express words or by necessary implica- 
tion MavvuLA Seetham Naidu v Doddi Rami 
Kaidu( 1909) . . I. L. R. 33 Mad. 208 

HERITABIDITY. 

See Btttlding Lease. 

I. Ij. R. 37 Calc. 377 

HIGH COURT. 

Criminal Hevisional Bench. 

See CEIMI2TAL JUEISDICTTON. 

14 C. W. 806 
I. L. R. 37 Calc. 714 

— jurisdiction of-— 

See Sanction eor prosecution. 

I. Is, R. 37 Calc. 83 

jurisdiction of, to grant bail. 

See Bail . . I. L R. 37 Calc. 412 

HIGH COURT, JURISDICTION OE. 

1. . ““ 1 — Criminal Hevisional 

Jurisdiction — Order by a first-class Magistrate 

for discontinuance of a house as a brothel— Griminal 
Procedure Code {Act Y of 1898), ss. 6, 435 and 439— 
Eastern Bengal and Assam Disorderly Houses Act 
(II of 1907), ss. 2 to 6 — Procedure in cases under 
ss 3 and 6 of the Act— Offence A Magistrate 
of the first class, actmg under s. 3 of the Eastern 
Bengal and Assam Disorderly Houses Act, 1907, 
is a Criminal Court ” within s. 6 of the Criminal 
Procedure Code, and the High Court has jurisdic- 
tion to revise his proceedings under ss. 435 and 
439. But where such proceedings were in them- 
eelves perfectly fair and reasonable, the only error 
being possibly the admimstration of oaths to the 
witnesses, the High Court refused to interfere. 


HIGH COURT, JURISDICTION OE— 

contd. 

Ss 2 and 3 of the Act do not create any 
offence, the only offence created by the Act being, 
as provided in s 6, disobedience to the order of 
the Magistrate passed under s 3 The procedure 
to be followed under the Act is that,^upon a sanc- 
tion, report or order under s 5, the Magistrate 
must, if he intends to go further, summon the 
owner or other person mentioned in s 3 to show 
cause, and m the event of his failure to appear, he 
may proceed in his absence. He must next 
I satisfy himself that the house is used as described 
in s 2 (a), (b) or (c), doing so m any way that does 
not violate the ordinary rules of fairness and'lpro- 
pnety ; but he is not bound to act only on legal 
evidence, and he need not, and possibly may not, 
administer oaths to persons of whom he may make 
enquiry. If he hnakes an order under s 3, pro- 
ceedings for disobedience must be taken independ- 
ently unler s. 6, and conducted according to the 
ordinary procedure prescribed foi the trial of 
offences Rajani Khemtawali v. Pramatha 
Nath Chowdhry (1910) . I. L. R. 37 Gale. 287 

2. — — Criminal revi- 

sionnl 'jurisdiction — Interference on questions of 
law — Findings of facts when can be questioned — 
Criminal Procedure Code (Act V of 1898), s. 436— 
Indian Penal Code (Act XLY of 1860), ss 511 > 
124A — Attempt to commit offences — Attempt to 
commit the offence of sedition — Intention, a question 
of fact. It IS the settled practice of the High Court 
of Bombay to refuse to interfere, m the exercise 
of its revisional jurisdiction, in regard to finding s 
of fact, except on very exceptional grounds, such 
as a misstatement of evidence by the lovier Court 
or the mis-construction of documents, or the placing 
by that Court of the onus of proof on the accused 
contrary to the law of evidence. Queen- Emjjress 
V, 8hehh Saheb Badrudin, I. L. R. 8 Bom 197 »* 
Queen-Empresb v. Mahomed Hasan, (1886) Unrep. 
Cri. Cas. 244 ; and Queen-Empress v. Chagan 
Dayaram, L L R 14 Bom. 331, followed Under 
the Indian Penal Code (Act XLV of 1860) all that 
IS necessary to constitute an attempt to commit 
an offence is some external act, something tangible 
and ostensible of which the law can take hold as 
an act showing progress towards the actual com- 
mission of the offence. It does not matter that the 
progress was interrupted. An attempt tj publish 
sedition is complete as soon as the accused know - 
ingly sells a copy containing the seditions article . 
It IS none the less an attempt because something 
external to himself happens which prevents a 
perusal of the article by the buyers or any other 
member of the pubhe. In cases of sedition, the 
question of intention is one of fact. Emperor v. 
Ganbshi Balvant Modak (1909) 

I. Ii. R. 34 Bom. 378 

3. High Court, Original Side, 

jurisdiction of — - Revisional jurisdiction over 
Presidency Small Cause Court — Civil Procedure 
Code ( Act y of 1908 ), s. 115—^^ Appeal 
Practice — Sanction to prosecute — Code of Criminal 
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HIGH COURT, JURISDICTION OF— 

cjncld. 

Proced-u^e {Act V of 1R98), ss 195 (6), 439. A 
Judge of the Presidency Small Cause Court , 
Calcutta, had summarily refused an application 
for sanction to prosecute the plaintiff for making 
a false claim in a suit before him. On an application 
to the High Court under s. 115 of the Code of Civil 
Procedure, to set aside this order and to compel 
the Judge to determine the application : — Held, 
that the jurisdiction of the High Court in all such 
revisional applications, whether in respect of suits 
or other matters, is vested in a single Judge sitting 
on the Original Side. Samsher Mundul v Ganendra 
Narain Matter, L L B. 29 Gale. 498, Sarat Chandra 
Singh Y Brjp Lai Mukerjee, I L E 30 Calc, 
986, followed. Haladhar Maiti v. Ghoytonna 
Math, I L. E. 30 Gale. 588, referred to A Civil 
Court, when acting under s. 195 of the Criminal 
Procedure Code, is not in any way exercising cri- 
minal jurisdiction, and is subject to the revisional 
jurisdiction of the High Court under s. 115 of the 
■Code of Cm] Procedure Sahg Earn v. Eamji 
Lai, I. L E 28 All 554, In the matter of the petition 
of Bhup Kunwar, I. L E 26 All 249, Earn Piosad 
Eoy V. Sooha Eoy, 1 G. W. N 400, Guru Churn 
Saha V, Giri'ia Sundan JDasi, 7 0. W. N 112, Kali 
Prosad GhaUer')ee v. Bhuhan Mohini Dasi, 8 G. 
W N 73, Eranholji Athan v King-Emperor, I 
L. E 26 Mad. 98, referred to. An axiphcation under 
s 195, sub-s. 6, of the Criminal Procedure 
Code is not an appeal, hence the revisional juris- 
diction under s. 115 of the Civil Procedure Code 
is not excluded Hardeo Singh v Hanuman Dai 
Narain, I. L. E. 26 All 244, distioguished. Rama- 
DHiN Bania Sewbalak SmGH(1910) 

I. D. R. 37 Calc, 714 

HIGH COURT, POWER OP, 

See Inteelooutoky oedee. ” '' 

14 O. W. N. 147 

HIGH COURT AND DISTRICT COURT. 

eoneurrent jurisdiction of— 

See Peobate . I. D. R. 37 Calc. 224 

HIGH COURT RULES AND ORDERS. 

rule No. 740 — 

See Peobate . I. Ii. R. 37 Calc. 224 
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See Age A Tenancy Act (II of 1901), s. 22. 


I L. R. 32 All. 314 


See CmL Couets Act, s 16. 

I.D. R. 33 Mad. 342 

See Civil Peoceduee Code, 1882, s 234 

I. L R. 32 All. 404 


HINDU DAW— ADOPTION. 

1. Mother’s sister’s son also 

father’s Brother’s son The adoption of a 
mother’s sister’s son is invalid, even though he 
may also happen to be father’s brother’s son . 
The prohibition against the adoption of a sister’ s 
son, a daughter’s son and a mother’s sister’s son 
is general, and not confined solely to persons who are 
neither sapindaa nor sagoiras. Eamchandra v. 
Gopal, I. L E 32 Bom 6iP,,follo’\\ed Walbai 
V . Hbeebai (1909) . . I. L. R. 34 Bom. 491 

2. Adoption by widow — Adop- 

tion by widow of predeceased co-parcener after estate 
had vested in the widow of survivor invalid, though 
made with the consent of the latter. A power given 
to a widow to adopt is absolutely at an end when 
once the estate has vested in the heir of her de- 
ceased son and is not revived even if she afterwards 
succeeds to the estate. Eamaknshna v. Shamrao, 
I L. E. 26 Bom 526, and Manikyamala Bose v. 
NandJeumar Bose, I. L. E. 33 Gale. 1306, referred 
to Held, also, that, in such a case, the consent 
of the son’s heir in whom the estate had vested, 
will not vahdate the adoption. Wallis, J . 
Sernble • The same rule would apply in the case of an 
adoption by the widow of a co-parcener who has lost 
her right to adopt independently of such consent 
by reason of the estate having devolved on the 
widow of the last co-parcener. Annamma v. 
Mabhu Bah Eeddy, 8 Mad H. G. E. 108, refer- 
red to. Adivi Sueyapeakasa Rao V Hidamaety 
Ganuaeajij (1909) . I. D. R. 33 Mad. 228 

3. Custom of adoption among 

Jains in United Provinces — Adoption of 
married man — Pi oof of custom. Held (affirming 
the decision of the High Court), that a custom 
set up that “among ^the Jams adoption is no 
rehgious ceremony, and that under the law or 
custom there is no restriction of age or marriage 
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HINDD law— ADOPTIOIT— comdrf. 

amon<' them ” ■» as established by the evidence. In 
this case the adopted son \vas a mamed man and ivas 
of the same gotra as his adoptive father RuP CmND 

V. jAMBtr Pbasad (1910) I. L. E. 32 All. 247 

HINDU 
MINS. 


LAW— AGEADANI i BEAH- 

Agtadam BralimiTis 


■ j;csil wn of—Gifi ic— Title io o§errngs to the dead 
at a sradh uhen tests in Agradani Brahmin— 
Acceptor of such gifts if liaMe fir damages. Agia- 
danis Le a class ot degraded Biabmms nho accept 
eifts oi ceitain prohibited things at sradh cere- 
monies. Eeld, on a consideration o± the texts, that 
Agradani Biahmins ha\e no Tested interest in 
things guen a^ay at a smdh ceremony Belore 
they acViie any title, the thincs must be given 
and accepted, ^^'heic an Agiadani Brahman 
was m\nted to a sradh and accepted the oSeimp 
of food meant for disembodied spirits, but at the 
time of the distribution of valuable ofierings a 
third party interfered and nnder his advice the 
things V ere made over to the defendants vho were 
other Agradani Brahmins who had not officiated 
as such at the sradh but who were not themselves 
alleged to have interfered in the distribution: 
Held that the defendants acquired a valid title 
in the things by the gifts of the person perfornoing 
the stadh and the plaintiS had no legally enforcible 
claim against him. Assuming that the plamtm 
had any claim for remuneration on account oi the . 
religious services performed by him as against the 
person inviting him, they had no cause of act on 
against defendants Haei C'heto Agbadani u 
Sasii Chukit AGEADAifri (1910) 14 C W. N. 1005 


TTTTSrDU XiA*W’ — AXilJElTATIOlNr, 

Alienation for marriage ex:pen- 

ses^Joini E%ndu family — AUenaUon by father — 
Lauful family necessity— Second marriage of mem^ 
her of the family — Marriage in the Asura form, 
The first marriage of a member of Hindu joint 
family is a lawful family necessity for w^hich an 
alienation of family property will he justified. 
Sundiabai v Shimarayana, 1. L B. 32 Bern. 
61, followed. Every second marriage, however, 
is not a legal necessity. But wheie a Hindu’s 
wife died while he was 28 years of age, leaving 
a son about 9 years old at that time, and he married 
a second time and for that purpose alienated family 
property. Eeld, that the alienation under the 
circumstances w^as for lawdul necessity and was 
binding on the son. Per Richauds, J — Bearing 
in mind that this {asura) form of marriage is quite 
common and that the purchase of a bride in this 
sense is quite common, it cannot he held that the 
money which w^as raised was not part of the ex- 
penses of a legal marriage. Bbagieathi v, J okhtt 
Ram TJpadhta (1910) « I. Ii. H. 82 All. 576 


HUSTDIT LAW— -CUSTOM. 


See Hindu Law— Adoption (AMOna 
Jains) , I. L. B. 82 All. 247 


HIIsTBU LAW— CUSTOM— 

1. Right to ofSleiate at. 

cremation ceremony — Mori^orah Brahmin 
— Bight to religions office^ su'^t for, if main- 
tainahle in Civil Court — Ezclusne right of a 'priest 
to officiate at ceremonies, if enfoiceahle at law — 
Customary exclusive right to officiate at cremation 
if lalid — Bengal Municipal Act (ill, B C , of 1884), 
s 259 — Grant of exclusive license for sale of firewood, 
if ultra viies Suits in which the principal question 
relates to the right to an office are suits of a civil 
nature and not the less so because the right claimed 
may depend upon the decision of questions as to 
religious rites and ceremonies. Knshnama v. 
Krislmasami, I L B. 2 Mad. 62 s c. L B. 6 /. 
A 120 ; Krishnasuami v. Knshnamacharyar,. 

I L B 5 Mad. 313, referred to Where the 
plaintiff claimed a hereditaiy right to officiate 
exclusively as priest on the occasion of the cre- 
mation ceremony of all dead bodies brought for 
funeral to a particular place, the priest being paid 
for such service by a gratuity regulated by contract 
or custom : Eeld, that the suit could not he 
thrown out as not maintainable in a Civil Court. 
Muhammad v. Sayad Ahmed, 1 Bom. E. C. B. 
Appx. 18 ; Mamat Bam v. Bapu Bam, L L. B. 15 
Calc. 159 ; Kah v. Goun, I. L. B. 17 Calc. 906 ; 
Dinancth v Pictap Chandra, 4 C. W. N. 79 . s.c. 
1. L. B 27 Calc 30 ; Tholoppala v Venkata, I. L. B. 
19 Mad 62; Subbaiayav. Vedartachariar, 1. L. B, 
28 Mad. 23 ; Limha v. Bama, I. L B. 13 Bom. 548 ; 
Gursangaya v Tamano, 1. LB 16 Bom. 281; 
Murari v Suha, 1. L.B 6 Bom. 725 ; Sayad Eashim 

V Eusein Sha, 1. L. B. 13 Bom 429 ; Barsati v. 
Chamru, 4 All. L. J B. 715 ;Chummav. Bdbu^ 
7 All L J B 529, discussed Under Hindu law, 
the exclusive right claimed by a priest to officiate 
at ceremonies of a family because his ancestors 
had before him performed similar ceremonies is 
not erforceable at law. JRadha Kishen v. Sham 
Ktssm, 2 Mac. Sel. Sep. 259 ; Chamast v. Seuan 
Chand, 6 Mac Sel. Sep. 182 ; Kali Churn v Eunee 
Kisto, (ISiS) Beng. S D. A. 582 ; Hurgohmd v. 
Bhouanee, (1850) Beng 8. D. A. 296 ; Gour JDass 

V Annund, {1849) Beng S. E A 428 ; Bama Kant 
v. Gohind, {1852) Beng S. L A 398, Boodurmun 

V Lamodar, 1 Eay 365 ; Madhub v. Noheen, & 
W. B. 224; Becha Bam v. Thahurmani, 10 F- B. 
114 ;8B. L B 58 ; Mag'ju v. Bam, 15 W. B. 531; 
SB. L.B 50 ; Lola v. Ganeshh, {1856) ; Agra S. D. 
A. 509 ; Hur Lall v. Jeo Bakhun, (1862) ; Agva S. 
D. A. 314 ; Beharee v. Baboo, 2 Agra E. C. B. 
SO ; Chunnu v. Bobu, 7 Alt L> J- B 529 ; Ba.ma 
Krishna v. Banga, 1. L. B. 7 Mad. 424 ; Mooljeer 

V Eagmy, {1834) Bom Sel. Bep. 116 ; Muncharam 
V. Amha, {1831) Bom. Sel Bep. 159; Vithal v. 
Bababhut, 1 Bom. Pr. Jud. 47 1 ; Sitaramhhat v. 
Sitaram, 6 Bom H. C. B 250; Vithal v. Anant, 

II Bom. H. G. B. 6 ; Lino Nath v. Sadashi , I. L. it- 
3 Bom. 9 ; 'Warrian v. Balap, 1. L B 14 Bom 167^ 
referred to. Where the plaintiff, a degraded 
Brahmin of the mofiporah class, claimed the right 
to officiate at the cremation ceremony of all dead 
bodies brought to a particular ghat and proved 
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that she and her father had officiated as such : 
Held, that the custom pleaded could not be recog- 
nised because, in the first place, it was not imme- 
morial ; in the second place, it was not reasonable 
inasmuch as it tended to create a monopoly , in 
the third place, because it was shown not to have 
continued uuthout interruption smce its origin ; 
and, fourthly, because it was uncertain in respect 
of the locality m uhich it uas alleged to obtain 
and in respect of the persons whom it was 
alleged to affect Tyson v Smith, $ A S E 406 . 
48 B, B 539 ; Mercer v. Denne, [1904} 2 Ch 534, 
557 ; Johnson v. Clail, [1908] 1 Ch. 303, 311; 
Sahshury v. Gladstone, 9 H L. C. 692, 701, Daicy 
V. Allen, 11 CoJce 84 ; Hammerton v. Honey, 24, 
W B {Eng ) 60S ; Fitch v Bawling, 2 H Bl 393, 
399 : 3 B R. 425 ; Cell v Mayor of Birmingham, 
10 L. T. N. 8 497 ; Buried Board v Thomson, 19 
W B {Eng) 892; Wood v Burial Board, [1892} 
1 Q. B. 713, referred to. Gotjbmoni Debi v 
Chairman of Panihati Mhnictpatity (1910) 

14 C. W. IS, 1057 

2. Succession — Family custom 

in derogation of ordinary MitaJcshara law governing 
the parties — Proof of custom — W a'jih-xd’arzes — 
Entries in case in which there was no instance of 
custom ever having been observed — Entries showing 
contradictcry views and wishes of individuals rather 
than fact of existence of a custom. In a family of 
Ahban Thakurs in Oudh, the respondent took 
possession on the death of his full brother of a share 
of an estate called Deokalia. The appellant, 
step-brother of the lespondent and of the deceased, 
sued for a moiety of the share of the estate which 
had belonged to the deceased on the ground that 
by a custom in the family a step-brother was en- 
titled to succeed equally Yith the full brother, 
supporting his case wholly by wa 3 ib-ul-arzes made 

30 years before suit, the entries in which Mere 
admittedly made by the settlement officials after 
inquiries "from the members of the family then 
living, and were duly attested and signed The 
Court of the Judicial Commissioners found that, 
though there was no lebutting evidence, no instance 
M^’as adduced in uhich the alleged custom had ever 
governed the devolution of the property, and that 
besides the entries as to the custom the wajib-ul- 
arzes contained other entries in Mhich contiadic- 
tory vievs of the parties Avho attested them were 
expressed, and uhich afforded internal evidence 
against the existence of the alleged custom, and 
held that the entries in the vapb-ul-arzes were not, 
although unrebutted, sufficient proof of a custom 
in derogation of the ordmary Mitakshara law. 
Held, affirming the decision of the Judicial 
Commissioner, that no class of evidence was more 
likely to vary in value than that of wajib-ul-arzes 
— MuhammcM Imam Ah Khan v Husain Khan, 
I. L. B. 26 Calc. 81 : L. B. 25 I. A. 161, and 
Parbati Kunwar v. Chandarpal Kunwar, I. L. B. 

31 All. 457 ; L. B. 36 1. A, 125,— and whereas 
hete it seemed probable that the entries recorded 
connoted the fieivs of individuals as to the practice 


HLINDV LAW— CUSTOM— coTicZd. 

they ivould wish to see prevailing, rather than the 
ascertained fact of a well-established custom, 
the Judicial Commissioners rightly attached weight 
to the fact that no evidence at all was forthcoming 
of any mstance in which the alleged custom had 
been observed. Anant Singh v ^ Burga vSingh, 
(1910) . . . I. L. B. 32 AIL 363 

BilNBTJ LAW— DEBT. 

1. Bather’s debts — Mitakshara — 

Son^s obligation to pay cods awarded against 
fedher in litigation — Dando^^ — ^*Not vyava- 
harika ” Certam persons who had applied for a 
succession certificate in respect of debts due to a 
deceased relative were successfuUy resisted in these 
proceedings by one L They then sued L for a 
declaration of their light of hemship and the suit 
was decreed with costs against L L who was 
li\ing with his son and grandson as members 
of a joint IMitafehara family having died, the 
decree-holders sought to reco\er the amount of 
the decree from L's son and grandson : Held, 
on a review^ of the authorities, that son and 
grandson were bound to satisfy this decree Per 
Chatterjee, J. Costs awarded by Court against 
a defeated litigant is not “ danda ” withm the 
meaning of the text of Yajnavalky’a quoted in 
Mitakshara, Ch VI, wS. 3, verse 47. Nor are they 
covered by the description ‘‘not vyavaharika 

in the text of Ushanas refererd to m Durbar Khachur 

V Khachar Haisvr, I. L B 32 Bom 348. Paryag 

Sahh Kasi Sahh ( 1910) • 14 0. W. 3N. 659 

2. Son not liable for 

Father's debt when barred — Contract Act, ss. 134, 
151 — Surety not discharged if claim against principal 
de!)tor allowed to become barred — Limitation Act, 
1S77, Sch 11, Art 98. Undivided family propeity 
devolvmg on the son by survivorship is not * the 
general estate ’ of the father within the mean- 
mg of Art 98 of Sch II, Limitation Act, 1877, and 
a smt to recover from the son out of such estate 
the loss occasioned by his father's breach of trust 
is not governed by Art. 98. A son is not, under 
the Hindu La^y, liable to pay a debt of the rather 
w^hich w^as barred against him. A debt, the re- 
covery of wffiich IS barred by limitation, is not 
extinguished and the debtor is not, bv reason of the 
bar of limitation, discharged therefrom. The 
omission of the creditor to sue the debtor within 
the period of hmitation is not an act, the legal 
consequence of which is the discharge of the debtor 
and such omission has not the effect of discharging 
the surety under ss. 134 and 137 of the Indian 
Contract Act. Carter v. White, 25 Ch. D. 666, 
referred to. Bannt Singh v Nauhat, I. L. B. 24 
All 504, dissented from. vShbeamania Aiyar 

V Gopala Aiyar (1909) . I L. B. 33 Mad. 308 

3 ^ Widow’s debts— DeSi contracted 

by widow for necessary purposes binding, though 
no formal charge created A debt contracted by a 
widow as representative of the estate, for the 
purposes of the estate will be binding on the estate 


G 
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HIJSTDU DAW— DEBT— 

in the hands of the reversioners, though no formal 
charge on the estate is created ; when the creditor 
looks not to the personal credit of the widow but 
to her as representative ot the estate and relies on 
the credit of such estate. Bamasamy Mudahar 
V. 8ellattammali I. L B 4 Mad 37 S, referred to. 
Regella Jogayya V. Ni]MirsH4.B:AVi Venkata- 
EATNAMMA (1910) I. L. B. 33 Mad. 492 

HINDU DAW— ENDOWMENT/ 

See LiivnTATioK • I. D. B. 37 Cale."885 

Dimitation — Adverse possession — Dis^ 

puie between senior and 'junior chelas as to success 
Sion to Hindu maths — Hhrarnama allotting one 
math to senior chela in perpetuity and the other to 
junior chela as adhihari — Suit instituted within 
twelve years from senior cheW s death, hut 27 
years from date of ehrarnama — Hindu Law — 
^Hndowment The Mohant of the temple of a Hindu 
idol who was in possession of two maths, one 
at Bhadrak and the other at Bibisarai, died leaving 
two chelas, or disciples, between whom a contro- 
versy arose as to the right of succession to the 
maths and the property annexed to them The 
dispute was settled by ap. arrangement embodied 
m an ehrarnama, dated 3rd of November 1874, 
executed by the senior chela in favour of the junior 
chela, by which the math at Bhadrak was allotted 
in perpetuity to the senior chda and his successors, 
while the math at Bibisarai and the properties 
annexed to it were allotted to the junior chda 
(described therein as an adhikari) and his successors 
for the purposes connected with his math, subject 
to an annual payment of H.15 towards the expenses 
of the Bhadrak math. Less than twelve vVears 
after the death of the senior chela, but considerably 
more than that period after the date of the eJcrar- 
nama, the appelUnt, the successor of the senior 
chela, brought a suit against the junior chela to 
recover possession of the properties annexed to the 
Bibisarai math, on the allegation that they were | 
■debutter property dedicated to the worshiji and ' 
service of the plaintiff’s idol, and held by the 
respondent (representing the junior chda) as an 
adhilcari in charge of the Bibisarai math and assert- 
ing it to be a math subordinate to the Bhadark 
math : — Held (affirming the decision of the High 
Court) that the property dealt with by the dcrar- 
nama was, prior to its date, to be regarded as 
vested not in the Mohant, but in the idol, the 
Mohant being only its representative and mana.*er, 
and consequently that from the dat-e of the dcrar- 
nama the possession of the junior chela, by virtue 
of its terms, was adverse to the right of the idol, 
and of the senior chda a|5 representing that idol, 
and that the suit was barred by linaitation. Da- 
mod ae Das V. Laehah Das (1910) 

I. D. K. 37 Calc. 885 

BCINDir DAW— GIFT. 

Gift by Hindu widow to 

daughter — Mitakshara — Gift of immoveable pro* 
periy to daughter at gowna or' ^ dwiragaman ” 


HIHDXT {DAW— GIFT— cowc?^?. 

ceremony — Post-nuptial gifts — Reversionery heirs. 

It IS competent to a Hindu widow governed by 
the ^Iitalcshara law to make a valid gift of a reason- 
able portion of the immoveable property of her 
husband to her daughter on the occasion of the 
daughter’s gowna ceremony ; and such a gift is 
binding upon the reversionary heirs of her husband - 
Ohtjbaman Sahtj V GoPi Sahu (1909) 

I. D. B. 37 Calc. 1 

2. Gift by widow — Hindu widoio 

—Gift made by Hindu widow with consent of next 
reversioners — Suit by more remote reversioners to 
set iside the gift. A gift by Hindu widow, who 
succeeded to the separate estate of her deceased 
husband, of such estate is not valid and does not 
create a title which cpnnot be impeached by the 
remoter reversioner because it has been made with 
the consent of the next reversioner. Ramphal 
V. Tula Kuan, I. L R 6 All 116, followed. Baj- 
rangi v. ManolcarniJca Bahhsh Singh, 1. L. M. 
30 All. 1, distinguished. Ram Anund Koeri v 
The Court of Wards, L. R 8 I A 14, referred to 
Baehtawae V Bhagwaka (1910) 

I. D. B. 32 AIL 176 

3. Widow^s estate — 

Gift by a female to her daughter — Right of daughtjePs 
heir — Acceleration of estate. The widow of a 
sonless separated Hindu, m possession as such of 
her husband’s property made a gift thereof in 
favour of her daughter. The donee predeceased 
the donor, and the donor remained m possession of 
the property the subject of the gift. Held^ that 
no action by the donee’s heir to recover possession 
would lie during the donor’s lifetime. Bhupal 
Ram V. Lachma Kuar, I. L. R. 11 All. 253, referred 
to. Rep Ram v. Rewati (1910) 

I. D. B. 32 All. 582 

HINDU DAW— INHEBITANCE. 

1. Illegitimate son — Sudras — 

Mitahshara — Legitimate son — Vatan — Collateral suc- 
cession — Suit by reversioner for declaration as 
nearest heir — Widow of the last male holder — Vested 
right— Limitation Act (XV of 1877), Art. 120. 
Amongst Sudras governed by ibe Mitakshara, 
an illegitimate son cannot inherit a vatan collater- 
ally in preference to legitimate heirs. The right to 
sue for a declaration of heirship to a vatan 
does not accrue until the death of the widow 
of the last male holder of the vatan, the widow 
i having a vested interest in it as the nearest heir. 

I Ravji valad Mahade V. Saeeji valad Kaloji 
(1909) . . . D D. B, 34 Bom. 321 

2. Daughters — Mitahshara — 

Daughters inheriting property from their father — 
Shares separate and absolute — Tenants-in-common. 
In the Bombay Presidency a daughter taking 
property from her father inherits it as stridhan 
and daughters take their shares separately and 
absolutely. When the property so inherited is 
not physically divided, it is held by the daughters 
as tenants-in-common and not as joint tenants 
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HIHDD LAW— IISTHBBITANCE-cowcZt?. 

and there is no survivorship between them. In 
cases affecting inheritance the rule is to adhere to 
the decisions ot the Court to which the district 
from which the case arose is subject Vithappa 
V. Savitei (1910) . . I, L. B. 34 Bom. 510 

3. Bamathis — Mit%hshara — 

Mayukha — Law governing Kamathis who live 'in 
Bombay — Succession — Anvadheya Stndhan — Pre- 
ference betioeen husband and son bom of adulterous 
intercourse — Shudias — -Forms of marriage — Pre- 
mmption as to foim The Kamathis, settled in 
Bombay, are governed for the purposes of inheri- 
tance by the law of the Mitakshara and the Mayu- 
kha, where they agree . but where they differ, the 
Mayukha law must prevail. The stndhan ot a 
female devolves on her death upon her husband 
in preference to the son born of her by adulterous 
intercourse. The law will, even among Shudras, 
presume the marriage to have been according 
to the approved forms if the parties belonged to 
^ respectable family. Jaganutath Raghttkath 
V. Naeayan (1910) . I. L. B. 34 Bom. 553 

4. Salus—Inhentance — Competition 

among&t heirs — Mother's sister's son prefened to 
maternal uncle's son. Under Hindu Law a 
mother’s sister’s son is entitled to succeed to the 
estate of a deceased Hindu in preference to a 
maternal uncle’s son. Appaitdai Vaithiyae v. 
Bagubali Mgbaliae (1910) 

I. L. B. 33 Mad. 439 

HIBDIJ LAW— JOINT FAMILY. 

1. Mitakshara joint family 

property — Effect of partition — Profits from invest, 
ment of pint family property if pint family pro, 
perty — Suit against karta for partition and ac, 
counts — Lzmitakon — Limitation Act {XV of 1877), 
Sell, n. Arts, 62, 127. A family may be joint 
with reference to certain properties though divided 
m respect of others. Oami Shankar Pardbhu, 
ram v. Atmaram Bajaram, 1. L, B 18 Bom. 
611 ; Purushoitam v. Atmaram, I L B. 23 Bom 
597, 601, referred to. Where p^amtiff sued for 
partition and account of proEts of joint family 
property m the hands of the harta, Art. 127 and 
not Art. 62 of Sch. II of the Limitation Act (XV 
of 1877) applied. Mathusavii Mudaliar v. Nalla- 
hnlantha M^aliar, 1:‘L. B. 18 Mad. 41S, follow^ed. 
Banoo Tewary v. Boona Tewary, I. L. B. 24 Calc. 
309 ; ThaJeur Prasad v. Partdb. 1. L. B. 6 
All. 442, distinguished. Profits derived from 
the investment of joint family capital in busi- 
ness or from immoveable properties belongmg 
to the joint family, are joint family property. 
A suit for account in respect of such money, bemg 
incidental to the smt for asceitainment of share on 
partition, comes under Art. 127 of the Limitation 
Act. Pirthi Pal v. Jouxthir Singh, I. L. B 14 Calc 
483, referred to. Ajodhya Pijbshad v. jVIahadeo 
Pueshad (1909) . . . 14aW.N. S21 

2. Mitakshara joint 

family — Civil Procedure Code {Act V of 1908), 


HINDU LAW— JOINT FAMILY— 

0 SXI, 1 . 101 — Order restoring member of joint 
AIttakshara family to a share — Validity — Suit 
brought after claim-case dismissed for default — 
Decision if binding — Civil Procedure Code {Act 
XIV of 1882), 278. 102, 103 — Dismissal of suit 

for default — Effect — Bes judicata or not — Miiak” 
shara son's right to resist execution against family 
property of decree against father and after smt for 
i nf unction disimssejcf for non-prosecution. A member 
of a joint Mitakshara family has no defineable 
share in the joint property previous to partition. 
An order under o. XXI, i lOl, ( ivil Procedure 
Code, 1908, rebtoring such member to a specific 
share of such property on the giound that he is 
in possession of such property is therefore bad. 
Where a suit for injunction to restrain the sale 
of joint Mitakshara family property m execution 
of a decree against the father on the ground that 
the debts of the father did not bind the son’s 
interest in the property Tvas dismissed for non- 
J prosecution : Held, that the son was no longer 
j entitled to contend in execution proceedings that 
I the entire property was not liable to be sold. 

I Cooierpe v. Deivsey, I. L. B. 17 Bom. 71$, followed. 

I A decree-holder against Mitakshara father can 
I proceed agamst the entire joint property. Muddun 
i Thalcur v Kantoolall, L. B. 1 1. A. 321 ; Nanomi 
I Babasin v. Madan Mohan, L. B. IS I. A. 1 : sc. 

I I L. R IS Calc. 21, Juhiir Alai v. Eknath, 

I 1 L. B. 24 Bom. 843 . sc. 3 Bom. L. B 322, 

I followed. Kallapa V. Venlatesh Vinayak,!. L B. 
j 2 Bom. 676; Dug up pa t V enkairamnaya, I L.B. 

I 5 Bom 493 ; Patil Han v. Halam Chand, I. L. R. 

I 18 Bom 363, distinguished. Saneae IsT^th P-dxdit 
I V. Madan Mohan Das (1909) . 14 C, W. N, 298 

3. Mortgage — Joint family pro- 

perty, mortgage of share in, by co- parcener — 
Procedure for enforcement. Wiiere a member of a 
joint Mitakshara family represented to mortgagees 
of a portion of that property, that he had the power 
to charge the property, he was bound to make 
good his representation by exercising such pro- 
prietary right over it as h.^ possessed, viz., by 
partition. Alohabeer Per shad v. Barnyad Singh, 
20 W. B. 192 : 12 B. L. B. 90, followed. Aladho 
Per shad v. Alehrban Singh, I. L. B. IS Calc. 157 ; 
Jamuna Prasad v. Ganga Prasad, I. L. B. 19 Calc . 
401 ; Bnnioan Lai v- Daya Sankar, 13 C. W. X. 
815, referred to Such mortgage, so far as the 
specific shares of the mortgagors were concerned, 
was void, hut the Court may direct that the joint 
property be held in specified shares and in such 
case the hen of the mortgage will be fixed to the 
share of the mortgagors thus specified. Mahanth 
Bam Sundae Das v. Nathuni Singh (1909) 

14 C. W. N. 562 

4. Joint family business— 

shara — Agreement entered into with one member 
of the family — Such member competent to sue without 
'joining other members Where a contract is entered 
into on behalf of a joint family business by a 
member of the family in his own name, it is 

g2 
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HIlSrDTT LAW— JOINT FAMILY — contd, 

not necessaiy that any members of the jomt 
family other than those ^\ho entered into the con- 
tiact should be parties to the suit brought thereon. 
Gopal Das v. Badri Nath, 1 L R 27 All 361, 
folW’ed Agaao v Forbes, 14 Moo. P C 160 ; 
Bnngsee Stngh v Soodist Lnll, I L. R 7 Calc 
739. and Hon Vanideo Kamni v MaJiadu Dad 
Gavda, L L. R 20 Bom 435, referred to Sham- 
rathi Singh v Kmlian Prasad, 1. L R 29 All 
311, distinguished. Duega Pe\sai> v Damodae 
Das (1909) ' . . . I. L. B. 32 All. 183 

5, Mother’s share on partition — 

Mitaldiaui — Joint Hindu family — Stndhan — Suc- 
cession. Held, that according to the Mitakshara, 
the share which the mother in a joint Hindu 
family obtains after the death ot the lather, on 
partition of the joint family property bet\^een 
the mother and the sons, becomes the mothei's 
stndhan, uhich devolves on hei death upon her 
own heirs and not upon the heirs of her husband 
Chhiddu V Nauhat, 1. L R 24 All 67, and Gamhh.r 
Stngh V Mai raddJiu]. All. L. J 673, followed Sheo 
Shajxlar v. Devi Sahai, I. L R. 25 All 468, dis- 
tinguished, Debt Mangal Prasad Sikgh v 
Mahadeo Prasad Singh (1900) 

I. L, R. 32 All. 253 

6. Grant by Government— 

Family ')o%nt befoie annexation oj Oudh — €onfisca<- 
twn of and g^ant by Government to person who 
had been a member of pint famdy — Whethei subject 
of grant is self^acqmred cr jmnt—Separahon by one 
member, effect of — Burden of proof. Before the 
annexation of Oudh, two estates Bohra and 
Sherpur (the latter being about one-third of the 
two together) belonged to an undivided Hindu 
family consisting of three brothers. The estates 
were confiscated on the annexation of the pro- 
vince, but shortly afterwaids the Sherpur estate 
was granted by the Government to the eldest ot 
the three brothers (the other two being minors) 
who was the head and manager of the family, 
the grant being expressed to be ‘‘ by w^ay of 
favour and award and not in consideration of 
proprietary right.” In this appeal, the appel- 
lant’s (plaintiffs’) case in a suit for a half share of 
the self-acquired property held by the eldest brother 
at his death, whether it was two-thirds or one-third 
of Sherpur, depended on w^hether the estate 
granted was the self-acquired property of the 
grantee, or the joint property of the three brothers. 
The appellants represented the second of the three 
brothers (who had separated himself m 1865 after 
a quarrel with his elder brother, takinsr a third share 
of the property), and the respondent^vas the third 
brother. The Court of the Judicial Commissioner 
(reversing the decision of the Subordinate Judge) 
held on the evidence and circumstances of the case 
and the inferences to be drawm as to the intention 
of the Government m malang the grant and from 
its terms and the conduct of the parties, that the ! 
estate granted w^as the joint property of the three I 
brothers up to the time when the second brother 
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separated; that the other two brothers remained 
joint until the death of the eldest brother in 1869, 
when the respondent became entitled by survivor- 
ship to two-thirds of the property ; and that the 
appellants had altogether failed to prove that the 
eldest brother died entitled to either tw'o-thirds 
or one-third of the Sherpur estate as separate 
piopeity That court consequently dismissed 
the suit, and the Judicial Committee on appeal 
affirmed that decision Kedab Hath v Ratan 
Singh (1910) . . . L L. B. 32 All. 415 

HIHDU LAW— MAIIfTEITAlSrCE. 

Wife’s mB;intensbiiQe---Mai7itenance 

allowed by will of husband to wife — Unchastity of 
wife after husband’s death — Maintenance not 
affectedr—Widou ' — Unchastity — Starving mainten- 
ance A Hindu w idow' w^as entitled to mainten- 
ance at the rate of R24 a ye&.r under her husband’s 
w'lll. After the husband’s death, the widow led 
for some time an unchaste life and gave birth to* 
a child ; but since then she remained chaste. 
She sued to recover maintenance allowed to 
her under her husband’s will. It w'as contended 
m reply that the plaintiff, on account of the 
unchaste life which she had led for some time 
after her husband's death, had forfeited her 
right even to bare or starving maintenance. Heldp. 
negativing the contentions, that though the 
annuity was granted by the will as ‘ ‘ main- 
tenance ” that word could not be understood as 
imposing any condition or restriction so as to 
cut down or extinguish the right to R24 a year 
given by the wtU. The rule that the w ill of a Hindu 
must be construed with due regard to Hindu habits 
and notions applies only where there is ambiguity. 
Caution must be used m applying that rule and it 
must be adopted only where a suggested construc- 
tion of doubtful language leads to manifest absur- 
dity or hardship. The general rule to be gathered 
from the texts is that a Hindu wife cannot be 
absolutely abandoned by her husband. If she is 
living an unchaste life, he is bound to keep her in 
the house under restraint and provide her with 
food and raiment just sufficient to support life ; 
she is not entitled to any other right. If, however, 
she repents, returns to purity and performs ex- 
piatory rights, she becomes entitled to all conj'ugal 
and social rights, unless her adultery w^'as with a 
man of a lower caste, in wffiich case, after expiation, 
she can claim no more than bare maintenance and 
residence Honcm^na v. Timannahhaf, I. L B. 

1 Bom. 559 ; Valu v. Ganga, I L. B. 7 Bom. 84 ; 
and Vtshnu Sliambhoq v Manjamma, I. L. R. 9 
Bom. 108, discussed. Pabawi v. Mahadevi 
(1909) . . . . I. L. B. 34 Bom. 278 

Hrcrou LAW— MIJNTOB. 

Hindu family-firm— Tirade — 

Manage! passing piomissory notes m the film’s 
name without any advantage to the firm — Minor 
co-paicenei — Liability of minor co..parcener in suit 
on promissory notes One H persuaded N who* 
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■nas the only adult male member of a joint 
Hindu firm carrying on an ancestral trade to sign 
certain promissoiy notes in the name of his ancestial 
firm. N signed the notes ivithout the knowledge 
o± the other member of the firm and mthont any 
advantage to the firm The notes were subsequent- 
ly endorsed by H to H who advanced monies on 
them to H. On a suit by B to recover the amounts 
■due on the notes from N'^s firm, K, a minor co-par- 
•cener, pleaded that he was not liable. Heldf vary- 
ing the decree of Heatoi??, J , that the minor’s 
share in the firm was liable. Per Chaitdavakkae, 
J — Under Hindu law a joint family, which carries 
on a trade handed down from its ancestors becomes 
a trading family ; trade being one of ifcs hulacharas 
(duty or practice) it attracts to itself all the neces- 
sary incidents of trade. The rule of Hmdu law 
that debts contracted by a managing member of a 
joint family are binding on the other members only 
when they are for a family purpose, is subject to at 
least one important exception TOiere a family 
carries on a business or profession, and maintains 
itself by means of it, the member who manages it 
for the family has an implied authority to contract 
debts for its purposes, and the creditor ,is not bound 
to inquire into the purpose of the debt in order to 
bind the whole family thereby, because that power 
is necessary for the very existence of the family. 
Where a minor is a co -parcener m a joint family his 
share in the family property is liable for debts 
contracted by his managing co-parcener for any 
family purpose or any purpose incidental to it. 
If the family is a tradmg firm, the same rule must 
apply with this difference that the terms family 
purpose or purposes incidental to it must have given 
way for the expression trading purpose or purpose 
incidental to it having regard to the nature and 
•objects of the family business. The circulating of a 
negotiable instrument is m the case of a joint 
family, tradmg as a firm, necessary for its existence 
and its purposes- The minor’s share is therefore 
bound by it since it constitutes an obligation of the 
firm. Per Batchelor, J — In establishing the 
legal relations of a joint firm the Courts treat it as a 
kind of partnersihp and apply the principles of that 
law. The test to be applied in cases of this kind 
is rather the apparent authority of the manager 
than the actual necessity of the family, for while 
■there is no absolute necessity for the family to 
trade at all, when once the family trade is admitted, 
all usual acts done m the normal course of carrying 
it on may be considered necessary to the trade. 
Ragbtcthathji TARACHAHn V, The Bank op Bombay 
(1909) . . . . I. L. R. 34 Bom. 72 

HrCTBU LAW— PARTITIOlSr. 

1. Reimion after partition — 

Whetihei, after reparation in estate, a minor member 
^continuing to live jointly with an advlt member, 
hecomes a reunited member of the family — Survivor^ 
ship. When after partition in distinct shares 
amongst Hindu brothers, some of v/hom were 
minors, the minor brothers continued to live 
jointly with one of the adult brothers, that fact 
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alone did not constitute a leunion wnth him after 
partition In order to constitute a leunion there 
must he a junction of estate with an intention to 
reunite. Rusi Menbli v, Sijxdar Mentdli (1910) 

I. L, R. 37 Calc. 703 

2, Self-ac<luisition — Certain family 

pioperty allotted to one branch of the family — Sub- 
sequent purchase of the allotted propeity by a member 
of another branch with his own money — Exclusion 
by the pnrchasei of the other member of his branch. 
Certain family property w^as allotted to a member 
of one branch of the family in virtue ot a com- 
promise It was subsequently purchased by a 
member ot the other bianch with his own money 
wkich w^as not part of the joint family money. 
The purchaser did not intend by the purchase 
to merge the property m the joint family property, 
and excluded his brother from it. Subsequently, 
the biothei having brought a suit for partition 
claimed a shaie m the property purchased by the 
defendant along with a share in the other joint 
propel ty; Held, that the plamtifi was not 
entitled to claim a partition subject to the right of 
the defendant to retain an additional quarter share 
for himself, but that the property purchased by the 
defendant became his self-acquisition. Bajaba 
V. Tbimbak Vishvanath (1909) 

I. L. R. 34 Bom. 106 

3. Temporary partition— Tem- 

porary partition, to he followed by final partition, 
does not destroy the tenancy-in-common — Purchaser 
of part from one parcener entitled to enforce his 
right by partition — Alienee of portion — Necessary 
party to such suit. An award, which purported 
to efitect a division between several individual 
co-parceners, allotted each co-parcener a share 
and provided that each should enjoy the share 
allotted to him for a time and that at the 
end of such period, a re-partition according to 
profit and loss should be efiected of all the 
properties. One of the co-parceners sold a 
portion of the shaie allotted to him to A and a 
portion was sold in execution of a decree for rent 
obtained by the landlord against all the co-parceners 
and purchased by B A brought a suit for partition 
against all the co- parceners without malnng B a 
party. B was subsequently added more than twelve 
years after the date w^hen the re-partition was 
directed by the aw^ard ; Held, (i) that the partition 
was not final and the co-parceners, till the final 
partition, contmued to he joint-tenants or tenants- 
in-common, subject to the separate enjojnment 
of the portions aUotted to each (ii) That the pro- 
per remedy of A was by a suit for partition of the 
whole under the terms of the award, (iii) That 
B w^as a necessary party and as he was joined after 
the suit as against him was barred, the suit ought 
to be dismissed Dubi Bhagavaielu v. Tadepatei 
VEEBAVADHAistrLU (1909) I. L, R. 33 Mad. 246 

hlktdu law— erversioitbr. 

-.Alienation by female heir — Be- 

versioner, smt by — Smt by next male reversioner 
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maintainable luthout proof of collusion of neaier 
female reveisioner. The rule that suits to set 
aside alienations by a iemale heir having a limited 
interest should be brought by the next reversioner 
and that a remote reversioner cannot sue u ithout 
shomng collusion between the female heir and the 
next reversioner, does not apply where the next 
reversioner is a female and the suit is brought by 
the nearest male reversioner \^Tiere a widoM' 
havmg daughters mates an alienation, the nearest 
male reversioner may sue without proving collusion 
between the widow and daughter. Chid abi2 aba 
Reddiab V. Nallabibial ( 1909) 

I. L. B. 33 Mad. 410 
HINJOU IiAW-SELF-ACQTTISITIOK. 

j^ee Paetitioit . I. li, B. 34 Bom. 106 

Gains of science — IhtaJcslima — 

Pcatition — Self-acqmrei property — Astrology — Earn- 
tngs made by unaided efforts uifhout debiment 
to the family property In a joint Hindu family 
governed by the tlitakshara one of the sons 
obtamed certain elementary education in astrology 
from his father, hut no money of the family was 
expended on that education While still quite 
young tins son ceased to live vith the rest of the 
family ; continued his studies in astrology on his 
own account, and ultimately managed, by the 
exercise of his shill as an astrologer, to acquire a 
considerable sum of money without detriment 
to the family property Held^ that this money was 
bis self-acquisition and could not properly he 
regarded as belonging to the joint family K.atya- 
yana’s definition of acquisition through learning 
which IS not pariicipable ” cited in the Mitakshara 
[I., 4, 8] is not exhaustive, hut illustrative me^el5^ 
Lachmin Kuar v. Debi Prasad t I. L. M. 20 AIL 
435i and Pauhem Valoo Chetty v. Pauliem Sooryah 
Ghetty^ I. L. B. 1 Mad, 252, referred to. DtrEGA 
Dat Joshi V. Ganesh Dat Joshi (1910) 

I, Ii. B. 32 AU. 305 

HIISTBU LAW-^STBIDHAH. 

See Hiudu Law — ^Sttccessioh, 

I. Ii. B. 37 Calc. 863 

I, L. B. 34 Bom. 385 

1. Succession — Executor, conveyance 

by, as beneficial owner — Goiistruction — hwon* 
sistency between recitals and operative part — ■ 
All-estate clause, effect of — Partition — Permanent 
improvements — Enquiry A Hindu governed by 
the Bengal school of Hindu Law, died in 1886 
leaving a will, whereby he devised certain immove- 
able property to his daughter A, subject to certain 
charges by way of maintenance Probate was 
granted to the executors, B and others, in 1887. 
A died in 1891 intestate, leaving her surviving five 
sons, B and four others, a married daughter, and 
two unmarried daughters, the plaintiff and another. 
In 1900 a conveyance of the property was executed 
by B and his surviving brothers m favour of the 
defendants. This deed proceeded on the assump- 
tion that B and his brothers were absolutely and 
beneficially entitled to the property ; they, how- 
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ever, purpoited to convey “all the estate, right, 
title, interest, claim and demand whatsoever 
of the vendors unto and upon the said property.”' 
On a suit instituted by the plaintiff foi the declara- 
tion of her title to a moiety in the property and for 
partition : — Held, that, inasmuch as on A’s death 
the property de'^^olved as her stridlian property on 
her unmarried daughters, and as B did not purport 
to sell and convey as executor, the plaintiff was 
entitled to a moiety m the property as against 
the defendants, and that a decree for partition 
should be passed Inasmuch as by a deciee, dated 
the 10th December 1903, the defendants became- 
absolutely entitled to the moiety which had 
devolved on plaintiff's unmarried sister, and as the 
defendants had exjiended monej^s in imxBroving 
the property : — Held, that there must be an account 
of the money expended by the defendants in jicrma- 
nent improvements since the 10th December 1903, 
and an enquiry as to the extent to which the present 
value of the property had been increased by the 
expendituie. Pijea Sundaei Dasi v Bijeaj 
Nopaxi{1910) . . I. Ii. E. 37 Gale. 362 

2 . — — - Kamaihis — 

M i tahshara — M ayu hha — Law governing Kamath is 
who live in Bombay — Succession — Anvadheya Stn^ 
dhan — Preference between husband and son born of 
adulterous intercourse — Shudras — Forms of marri- 
age — Presumption as to foim. The Khmathis, 
settled m Bombay, are governed for the purposes 
of inheritance by the law of the Mitakshara and, the 
Mayukha, where they agree ; but where they 
differ, the Mayukha law must prevail. The stridhan 
of a female devolves on her death upon her husband 
in preference to the son born of her by adulteronis 
intercourse. The law will, even among Shudras, 
presume the marriage to have been acooidmg to 
the approved forms if the parties belonged to] a 
respectable family. Jagannath Raghotath 
Naeayan (1910) . I. Ii. B. 34 Bom. 553 

3. Succession — Stn- 

dhan — Property acquired by adverse possession. 
Where a Hmdu female acquires a title to property 
by means of adverse possession, such x)roperty 
becomes her stridhan and descends as such to her 
heirs. Brij Indar Bahadur Singh v Banee JanJci 
Koer, L. B. 5 I. A. 1, and Mohim Chunder Sanyal 
V. Kashi Kant Sanyal, 2 Q. W. N, 161, followed. 
ICahhai Ram v, Mxjsabimat Amei (1910) 

I.Ii.B. 32 AH. 180 
HINDU LAW— SUCCESSION. 

See Hjndtt Law — Stjeyivoeshie. 

I. L. B. 33 Mad, 165 

1, Stridhan — Dayahhaga — Ayaiu 

tuka stridhan — Succession — Property of childless 
widow — Step-hrctker — Husband^ s younger brother. 
Under the Dayabhaga law, the younger brother 
of the husband of a childless widow is entitled 
to succeed to her ayautuka stridhan property in 
preference to her step-brother. Debipeasanna 
Roy Chowdhrt v, Haebkdea Hath Ghose (1910) 
I. L. E. 37 Gale. 863 
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2. — — Anvadheya 

stridlian — Sons and daughters succeed, equally — 
Among daughters unmarried have preference — 
Mayukha. A Hindu female, governed by the 
Mayukha, died leavmg property which, she mhented 
from her father, under a deed of gift subsequent 
to her marriage. She left her surviving three daugh- 
ters and one son. A dispute as to succession havmg 
arisen : — Held, that the property bemg anvadheya 
stridhan, should be divided equally among her son 
and daughters : with this difierence, however, 
as to the latter, that the unmarried should have 
preference over the married. Ashabai v. Hap 
Tyeb Hap Bahimtullay I L. B 9 Bom. 115, and 
Sitjabai V. Wasantmo, 3 Bom. L B 201, followed. 
Dayaldas Laldas V. Savitribai (1909) 

I. D. K, 34 Bom. 385 

3. — Step-naotbLer — Mitahshara — 

Father's sistefs son — Goira^a-sapinda — Letters 
of Administration. In the Bengal Presidency, 
under the interpretation of the Mitakshara 
law as accepted m the districts governed 
by that law, a step- mother is not entitled to suc- 
ceed to the estate of her step-son^either as a goiia'ja- 
sapind>a or in preference to the father’s sister’s sons. 
Joti Lai V Durani Kower, B. L. B. Sup. Vol 67, 
Kumar avelu v. Virana Qoundan, I. L. B 5 Mad. 
29, Muitammal v. Vengalahshmi Ammal, I. L. B 
5 Mad. 32, and Bama Hand v. Surgiani, I. L. B. 
16 All. 221, referred to. Kesserhai v. Valah Baop, 
l.L B 4 Bom, 188, Lallubhai Bapubhai v. Gassibai, 
/. L. B. 5 Bom. 110, and Bussoohai v. Zoolekhahai, 
I. L. B. 19 Bom. 707, not follow'ed, havmg regard 
to the prmcipie laid down m Collector of Madura v. 
Moottoo Bamalinga Sathupathy, 12 Moo 1. A 397. 
Tahaldai KItjmei v Gaya Pbrshad vSahtj (1909) 

L L. E. 37 Calc. 214 

4. -Uncle of half hlood-Mitak- 

shara — Competition between uncle of the half blood 
and the son of an uncle of the whole blood. Held, 
that accordmg to the Hindu law of the Mitak- 
shara school, an uncle of the half blood succeeds 
in preference to the son of an uncle of the whole 
blood, the former bemg nearei in propinquity than 
the latter. Suba Singh v. Sarafraz Kunwar, 
1. L. B 19 All. 215, distinguished, Kesri v. 
Gaos^ga Sahai (1910). . I. L. E. 32 Alh 541 

6, Step-brother — Mitakshara — 

Ahban Thakurs — Step-brother if may succeed 
equally with brother of whole blood — Special fainily 
custom contrary to Mitakshara — Proof — Wapb- 
ul-arz, entries in — Value as evidence of custom 
Under the Mitakshara law a brother of the 
whole blood is entitled to succeed to estate£of a 
deceased brother m preference to a step-brother, 
and m the absence of evidence sufficient to estab- 
lish such a special custom m the family as to rebut 
the ordinary presumption that the Mitakshara 
law prevailed the claim of the step-brother to an 
equal share was properly re 3 ected. There is no 
class of evidence which is more likely to vary m 
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value accordiQg to circumstances than that of 
V/ apb-vl-arzes. Muhammad Imam Ah Khan v, 
Sardar Husain Khan, L. B 25 1. A. 161, 169 : 
sc 2 C. W. 27. 137 ; Musammat Parbati Kunwar 
V. Ram Chandrapal Kunwar, L R 36 I A. 125 : 
sc 13 G TK N. 1073, foliow^ed Where from an 
internal evidence it seemed probable that the en- 
tries recorded connoted the views of mdividuals 
as to the practice they would wish to see prevailing 
rather than the ascertamed fact ot a well-estab- 
lished custom : Held, that the Court m India had 
properly attached weight to the fact that no evi- 
dence at ail was forthcommg of any mstance m 
which the alleged custom had been observed. 
Thakxjr Aidant Singh v Thakur Dtjrga Singh 
(1910) . 14 C.W.3S-.i770 

6. J Daughter’s daughter’s sou — 

Mitakshara — Bandlius — Alienation by Hindu widoit 
— Legal necessity Held, the-t under the IMitak- 
shara law’’ a daughter’s daughter's son is a bandlm, 
and m the absence of any other heir is entitled to 
succeed to the estate of the last owner. A^vdhia 
V. Bam Sumer Mmr, I L. R 31 All 454, followed 
Ham Phal ThaAue v Pan Mati Padain (1910) 

I. L. E. 32 AIL 640 

7. Samauodakas — Mitakshara — 

Succession — Bandhus — Cause of action. Samono 
dahas are those wffio participate m the same 
oblations of water and mciude descendants 
from a common ancestor more remotely related 
than the thirteenth degree from piopositus. A 
sister’s son is only a bandhu. A samanodaka is a 
nearer heir to a deceased Hindu than a bandhu 
and will exclude the latter. Where therefore B 
was in the thirteenth degree from the common 
ancestor L, and D was in the fourteenth degree 
from him, and JB’s wddow executed a deed of 
compromise declaring that after her death D 
w'ould become entitled to the possession of E’s 
property : Held, that this gave no cause of action to 
E’s sister’s son for a suit for declaration of title 
and cancellation of the deed. Bai Devkore 
V Amntram Jamiatram, I. L B 10 Bom. 372, 
referred to Ram Baean Rai v. Kamla Prasau 
(1910) . . . . I. L. E. 82 AH, 594 

8. Illegitimate sou — Illegitimate 

son succeeds as ' a co-heir with the widow. The 
illegitimate son of a separated Hindu, ivho dies 
without legitimate male issue, succeeds as a co-heir 
with the '^vidow, daughter or daughter’s son. 

Bamalinga Muppan v. Pavadai Goundan, I. L. B. 
25 Mod. 519, 521, approved. Ghinnammal/,^v. 

Varadarajulu, I. L B. 15 Mad. 307, followed. 
Meenakshi Astni v. Aprakutti (1909) 

I. L. B. 33 Mad. 226 

9. — Illegitimate son, 

by widow whose re-marriage is prohibited, has no 
right of succession — Adverse possession — Bight of 
true owner to recover possession by inducing tenant 
to attorn. An illegitimate son by a Sudja widow, 
whose re-marriage is forbidden, has no right of 



( 175 ) 


DIGEST OF CASES. 


( 176 ) 


HEtlOT LAW— SUCCESSION— 

inheritance. V enkatachela Chetty v. Parvntham^ 
8 Mad H. 0. 134, leferred to. To entitle the 
illegitimate son to succeed, the connection must 
not° be adulterous or forbidden by law. Where 
persons, holding adversely to the true owner, enjoy 
the lands through a tenant who, however, has no t 
been let into possession by them or their prede- 
cessors m title, the true owner is not estopped from 
recovering possession by inducing such tenant to 
attorn to him Anxayyan v Ohi^tnait (1909) 

I. L. E. 33 Mad. 366 

10. Beligious endowment— 

Ballavacharya Oosauis, if eZc?, that where theie is a 
dedication ot property by a private individual lor 
religious purposes, in the absence of any proof of 
disposal or direction by the dedicator, the trustee- 
ship will vest in the latter’s heirs Held, also, 
that as regards temples belongmg to the Balia- 
vacharya Gosain sect the ordinary rule of the 
Hindu law does rot apply ; but the succession 
is regulated by special customs In the present 
case a custom set up by the plaintiffs by which a 
daughter’s sons were entitled to the succession was 
held not to have been established Gossami Sri 
Ondhartp v. Romanlal)i Qossami, I L. R 17 Calc. 
3, Ra^ah MuUa Ramalinga Setupati v. Pena- 
nayagiim Pillai, L, R 1 L A 209, and Snmati 
Jamhi Dehi v 8n Gopcd Acharjia, L R, 10 I A, 
32 : 1 L. R. 9 Calc 766, referred to Mohan 
Lalji V, Madhusudan Lala (1910) 

I. L. B. 32 All. 461 

IL Sanyasis— Property lejt by — 

Succession — Dasnami sanyasis — Chela^s right to 
succeed — Biraja Home ceremony^ if essential to 
valid appointment of chela — How and at what 
age performed — Period of probation — Mulmaniras — 
“ Yati,^^ mohunt if — Nomination of chda as 
successor or election by neighbouring mohunts, 
if indispensable — Subordinate muth, if must be 
governed by rules of parent muth — Lapse of 
mohunfs property on death to mo^iaHery, custom 
of — Proof, d^he inadequacy or untrue recital ot 
the consideration is a question between the assignor 
and the assignee, and ’would not of itself be suffi- 
cient to invalidate the transaction Lai Ackal 
Ram V Kazim Husain Khan, L R. 32 L A. 113 ' 
s.c. 9 G. W. N. 477 ; Kunwar Ram Lai v. Nilkanth, 
fj. B. 20 I. A. 112 ; Bajah Mokham Singh v Rajah 
J^up Singh, L, R. 20 I. A 127 ; Bhagwat Dayal 
V. Bebi Dayal, L. R 35 I. A. 48 : s c. I. L. B. 35 
Calc, 420 , 12 0. W. N. 393, followed. Held, 
^on the evidence, that according to the custom of 
the dasnami sanyasis, every aspirant for entrance 
into the order has to pass through a period of 
probation which may extend to months or even 
years and during which period it is open to the 
chela to revert to his natural family. It is not till 
the performance of the final ceremony or the 
hiraja home, that the aspirant is irrevocably 
attached to the sect and completely severed from 
his family. It is, therefore, essential to entitle 
a chda to claim by inhentance the estate of his 
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giu u that the hiraja home should have been duly 
performed. It is not usual to whisper the iiiulman- 
tras into the ears ot the novice at the time of the 
first initiation when it is still uncertain whether he 
will or will not return to the enjoyments of woildly 
life, though some mantras may be recited on such 
an occasion Qiicere ; "Whether hiraja home cere- 
mony can be pertormed when the chela is under 
sixteen years of age ; but unquestionably the rule 
IS that the chela must have reached years of dis- 
cietion so as to be able to realise for himself the 
full significance of the final act of the renunciation 
of the woild Mahunt Ramji Das v Lachhu Dass, 
7 G. W N 145 ; Qiyana Sambandlia Pandara San- 
nadhi v Kandasami Tambiran, 1 L. R. 10 Mad. 
375 ; Rangachariar v. Yegna Dikshatur, 1. L. R. 
13 Mad. 524, referred to. The chela of a mohunt 
cannot claim to be the latter’s heir under the rule 
which allows a “virtuous pupil” to succeed 
to a “ The ordinary rule is that among 

the sanyasis generally no chela has right as such 
to succeed to the property of his deceased guru ; 
he must be nominated by his guru, such nomination 
being generally confirmed by the mohunts of the 
order, or m default of such appointment, he must 
he elected by the mohunts and principal persons 
of the sect in the neighbourhood But this is not 
a universal rule, and in some cases, according to 
custom, the principal chela succeeds as of right 
even without such appointment or formal election ; 
but apparently an election or recognition by mem- 
bers of the sect is necessary. Nirunjun Barthee 
V. Padaruth Baithee, 1 S. D A. N. W. P. 512; 
Madho Das v. Kamta Das, 1. L. R. 1 All. 539 ; 
Jugunnath Paul v. Bidianund Dntt, 10 W, R, 172 ; 
Chhaiju Gir v. Diwan, I. L. R 29 All. 109, referred 
to. \^en one muth is the offshoot of another, 
there is no fixed rule which regulates the relation 
between the two, and it cannot be said that the 
subordinate muth necessarily follows the customs 
of the parent one. Kashibashi v. Chitumbernath, 
20 W. R. 217 ; Giyana Sambandha Pandara Sanna- 
dhi V. Kandasami Tambiran, 1. L. R. 10 Mad. 375, 
Pray ad Das v, Mohunth Kriparam, 8 C L. J. 499, 
relied on. In order to establish a custom that on 
the death of the mohunt his properties lapse to 
the muth and devolve on the spiritual head thereof, 
it is necessaiy to show, not only that m some in- 
stances the properties had so passed to the spiritual 
head, but also that this had taken place in the pre- 
sence of a chela who would otherwise have been 
competent to take by inheritance Gossain 
Ramdhan Puri v. Gossain Dalmib Puri (1909) 

14 O. W. N. 191 

12. Unchaste widow — Unchag- 

tiiij of widow no bar to her right of succession to her 
son. There is no authority for holding that a 
Hindu lady, who after her husband’s death has 
waited and then gone to live with another man, is 
thereby excluded from inheritance to the estate 
left by her son. Dau Singh v. Musammat Dini 
(1909 . , . , I. L. B. 32 All. 156 
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Reunited family, succession in— 

Mitahshara — Law of survivorship. Succession m 
a reunited family governed by Mitakshara law is 
by survivorship. This mode of succession is not 
confined to the members who actually reunited 
and the son of a reunited member bom after 
the reunion is reunited and takes by survivor, 
ship Krishtraya v V enkatramayya. Appeal No. 
170 of 1901 (unreported), follo\\ed. Mamasamy 
V. V enketasan, I L B. 16 Mad 440, distinguished. 
Samudrala Varaha Narasimha CaARLTJ V. Samu- 
DRALA Venkata Singaramma (1909) 

I. L. R. 33 Mad. 165 

HIiroiT LAW— WIDOW, 

1 . Alienation— hy Hindu 

widow for legal necessdy — Propeity sold for more 
than the amount needed — Reversioner tf may recover 
on paying amount needed Where a Hindu widow 
hond fide executed a permanent lease upon taking 
a selami of Rl25 in order to paj?- off a debt ol 
her husband’s amounting to RlOO . that 

this was not a case in which the reversioners 
should be allowed to recover possession upon 
payment of the amount actually needed to pay 
off the loan Chatia Narayanv XJha Kunwari, 11 
C. W. N. 474, and Sugeeram v. Jmldodbuns, 
IB L. B. 201, relied on The Privy Council in 
The Deputy Commissioner of Kheri'^v. Khanjan 
Singh, 11 C. W N. 474, did not intend to lay down 
the rule that a Hindu widow is in every instance 
bound to sell property for payment of a debt due 
from her husband for exactly the sum due to the 
creditor. Felaram Roy v Bagalanand Baner- 
jee(1910) . . . 14aW.H.895 

2. — - Alienation hy 

widow — Consent hy the body of leversioneis — Trans- 
fer for legal necessity — Transaction for consideration 
— Gift — Partial relinquishment hy widow. The 
general principle which prohibits a Hindu widow’s 
alienation of immoveable property otherwise than 
for legal necessity is relaxed in cases where the con- 
sent of the whole body of persons constituting the 
next reversion has been obtained. The reason 
for the relaxation is referred to the principle that 
the consent of the persons who would be interested 
in disputing the transfer affords good evidence that 
the transfer was in fact made for justifying cause, 
that is, for legal necessity. Bo^rangi Singh v. 
Manoharnika Bakhsh Siiigh, I. L. B. ZO All. I, and 
Vinayak v Govind, I. L. B. 25 Bom. 129, followed. 
The operation of the principle is ordinarily limited 
to transfers for consideration and cannot be ex- 
tended to voluntary transfers by way of gift where 
there is no room for the theory of legal necessity. 
It should not be extended to cases where the widow 
has made only a partial relinquishment of the estate. 
Pile v. Babaji (1909) . I. L. R. 34 Bom. 165 

3. Sale hy widow 

to next reversioner of a portion of property — Validity 
— Conveyance of whole estate to reversioner in consi*- 
deration of latter conveying hack half absolutely — 


HIISTDIT LAW— WIDOW— cojiirZ. 

Validity. A Hindu v idov can tianstei by sale a 
portion of the property left to her to the then re- 
versioner so as to confer on the latter an absolute 
estate in such portion. Hem Chunder Sanyal 
Y.Surnomoyi Deh, 1. L. B 22 Calc. 354; Nobo 
Kishoie Sauna Boy v. Haii Nath Sanna Boy, 
1. L B 10 Calc 1102 ; Behan Lai v Mudlio Lai 
Ahir Gayawal, 1. L B. 19 Calc 236, referred to. 
Where it was alleged that a lady possessing the 
limited estate of a Hindu daughter sold the proper- 
ties to the then reversioner, on the latter agieeing 
by way of consideration to convey half the proper- 
ties back absolutely to the lady, and that in pur- 
suance of the agieement the reversioner reconveyed 
half the pi ope. ties to the ladj^ : Held, th&t the 
conveyances must be shown to have formed parts 
of one and the same transaction to be open to attack 
on that ground. Kanuram Deb v Kashi Chah- 
draSharma Chowdhtjri (1909) 14 O. W. H. 226 

4, Hindu widow, 

transier hy, without legal necessity, whether becomes 
void on widow^s death — Transferee's suit to e^ject 
transferee of nondransferahle occupancy holding. 
The transfer by a Hindu widow of properties 
inherited from her husband when neither legal 
necessity justifying the sale nor consent of the 
reversioners has been established, does not become 
void, on the death of the widow. Bhagwat Doyal 
Singh V Dehi Doyal Sahu, 12 C W. N. 393 . sc. 
I. L. B BStCalc. 420 ; Bepy Gopal Mukher'iee v. 
Krishna Mahishi^ 1C W. N. 424 . s.c. L. B. 34 
L A 87 ; I. L. B. 34 Calc. 329, considered. Such 
a transfeiee can maintain a suit for ejectment 
against the transferee of an occupancy holding 
which is not transfeiable by custom Kishori 
Pal V. Sheikh Bhusal Bhuiya (1909) 

14 C. W. 106 

5, Compromise by — When such 

compromise tantamount to alienation — Possession 
when adverse to reversioner. Where a widow, 
whose right to property is disputed, enters into 
a compromise with the disputant by which she 
merely undertakes to make no further claim to 
the property, such compromise does not amount 
to an alienation by the widow and the disputant 
does not hold the property under any title 
derived from her Sheo Naram Sing v Khurgo 
Koery and Sheo Naram Singh v. Btshen Prosad 
Singh, 10 C. L. B. 337, dissented from. Badha 
Mohan DJias v. Bam Das Day, 3 B. L B. 362, 
referred to. The possession of the disputant 
under the above circumstances was adverse to the 
reversioner. In considering whether possession 
is adverse to the reversioner, it must he seen 
whether it is based on a title derived from the widow 
as representative of the separate estate or on one 
which leaves no separate estate to be represented. 
KIambinay^ani TiaiMAJi v Kambinayahi Shbba- 
raju(1910) . . 1. L. R. 33 MaA» 473 

6, Debt — Debt contracted hy widow 

for necessary purposes binding, though no formal 
charge created. A debt contracted by a widow as 
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representative of the estate, for the purposes of 
the estate viil be binding on it in the hands of 
the reversioners, though no formal charge on the 
estate is created when the creditor looks not 
to the personal credit of the vidoiv but to her as 
lepresentative of the estate and relies on the 
credit of such estate Ramasaimj Mudahar v. 
Sellattammal, I L B. 4 Mad 37 Ot referred to. 

BeGELLA dOGAYYA V, NiMUSHAKAVI VbnkaTA- 

BATE-AMMA (1910) . L L. B. 33 Mad 492 

7. — Gift — Mitahshara — Gift hy Hindu 

widow to daughter — Gift of immoveable property 
to daughter at gowna^^ or dwimgaman^^ 
ceremony — Post-nuptial gifts — Reversionary heirs. 

It is competent to a Hindu widow governed by 
the Mital^hara law to make a valid gift of a 
reasonable portion of the immoveable property of 
her husband to her daughter on the occasion of 
the daughter’s goiona ceremony ; and such a gift 
is binding upon the reversionary heirs of her 
husband. Chubaman Sahu v Gobi Sahtj (1909) 

I. L. B. 37 Gale. 1 

8. Gift made by 

Hi'jMu widow with consent of n^xt reversioners — 
Suit by more remote reversioners to set aside the 
gift. A gift by Hindu widow, who succeeded to 
the separate estate of her deceased husband 
of such estate, is not valid and does not create a 
title vhich cannot be impeached by the remoter 
reversioner because it has been made vith the 
consent of the nest reversioner. Bamphal v. Tula 
Kuan, I. L B 6 All. 116, tolloved. Bapangi 
V. Manolcarniha BaJchsh Singh, I. L. B. 30 All. 

1. distingmshed. Bani Anund Koen v. The Court 
of Wards, L. B SLA 14, referred to Bakhta- 
WAB V. Bhagwaita (1910) .1. Ii. B. 32 AIL 176 

9. Be- marriage — Hindu Widows^ 

Be-marnage Act, s 2 — Hindu widow — Be-marnage 
permitted by rules of caste — Widow not deprived 
of propel ty of first husband. Where the rules 
of her caste recognize the right of a 
Hindu widow to le-marry, a second marriage has 
not the result of divesting her of the property of her 
first husband. Mwla v. Pabtab (1910) 

1. D. B. 32 All. 489 

10. Uneliaste widow — Vnchas- 

tity of widow no bar to her right of succession to her 
son. There is no authonty for holding that a 
Hindu lady, who after her husband’s death has 
waited and then gone to live with another man, is 
thereby excluded from inheritance to the estate 
left by her son. Dal Singh v. Mxtsammat Dini 
(1909) . . . I. Ii. B. 32 All. 166 

HHSTDU LAW— WILL. 

1. Bequest for establishment 

of an idol — ‘ ‘ Behnqmshmeni tn favour of a 
sentient person^' — Bequest for establishment of an 
inmge and worship of a Hindu deity. The prin- 
ciple of Hindu law, which invahdates a gift other 
than to a sentient being capable of acceptmg 1 
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it, does not apply to a bequest to trustees for 
the establishment of an image and the worship 
of a Hindu deity after the testator’s death, 
nor does it make such a bequest void Upendra 
Lai Boral v Hem Chundra Boral, I. L. B. 25 Calc. 
405, Bopmoyee Dassee v. Troyluhho Mohiney 
Dassee, I. L B. 29 Calc. 260, and Nogendra-Nandini 
Dassi V Benoy Kushna Deb, I L B. 30 Calc. 521, 
overruled so far as they conflict with the view of this 
Full Bench Bhupati Nath Smbititibtha v. 
Ram Lal Maitba (1909) I. L. B. 37 Calc. 128 

14 0. W. N. 18 

2, Validity of be- 

quest to complete a temple and instal an idol Held, 
that a bequest to complete the building of a temple 
which had been commenced by a testator and to 
instal and maintain an idol therein is a valid bequest 
under the Hindu law Bhupati Nath Smrihtirtha 
V Bam Lal Moitia, I. L. B. 37 Calc. 128; 14 C. 
W. N 18, followed. Mohae Singh v. Het Singh 
(1910) .... I.L.B. 32 All. 337 

3, Absolute gift — Construction — 

Bequest to widow — “ Malik like myself ” — Absolute 
or limited gift — Limitations ovei after absolute 
bequest — Validity The use of the word malik 
m a Hindu will does not conclusively show that 
the donee is intended to take an absolute interest 
in the pioperty, but the efiect of the disposition 
IS to be gatheied from all the terms of the wilL 
In spite of the use of the word “ mahh,'*^ the donee 
may take a limited interest m the pioperty, Shih 
Lakshan Bhakat v. Tarangini Dasi, 8 C. L. J. 20 ; 
Surajmani v. Babi NathOfiia, 1. L B 30 All 84; 
and Punchoomoney Dossee v. Troylucko Mohiney 
Dossee, I. L, B 10 Calc. 342, referred to. But 
where the testator uses the expression ‘ * malik 
like myself,’ ’ the effect is ordinarily to create an 
absolute interest m the donee Ba'j Narain Bha- 
dun V. Kaiyayni Dabee, 1. L B. 27 Calc. 649, 
referred to "V^erea power of disposition is con- 
ferred on the donee, it is an indication that the testa- 
tor mtended to create an absolute interest in favour 
of the donee Toolsi Dass Karmokar v. Madan 
Gopal Dey, I. L. B 28 Calc 499, and Jogeswar 
Narain Deo x. Bam Chandra Dutl, I L.^ B. 23 
Calc. 670, referxcd to. Where the will of a Hindu 
ran as follows After my death my w^ife, 
the said M., will be malik like myself having right 
to give away, sell, etc , and will manage, look after 
and possess these prop)erties, and after the death 
of my wife, the said M., all that property will come 
under the control of my said son, if he is reformed 
otherwise, if the said son’s character is not reformed 
up to the death of my said wife, that property, etc., 
will come after my wife’s death on behalf of my 
grandsons, under the control and management of 
their mother 8 * ’ Held, that M, the widow, 
took an absolute estate, and that the effect of the 
subsequent clause is not to cut down to a life-estate 
the full proprietary rights conferred on the widow 
by the previous clause Amabendba Nath Bose 
V. ShubadhanI Dasi (1909) • 14 C, W, N. 45S 
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8ee Hindu Law — Gift. 

I. D. R. 32 AU. 582 

See Hindu Law — Succession. 

I. D. R. 82 Ail. 155 

See Hindu Law— Widow. 

See Hindu Widows’ Remaebtage Act. 

14 0. W. N. 340 

See Land Acquisition Act (I of 1894), 

s. 32 . . 14 O. W. N. 1024 

See Limitation Act (XV op 1877), s. 19 ; 

ScH II, Arts 120 and 148. 

I. L. R. 32 AIL 33 

sale by, of portion of property-— 

See Hindu Law — Widow. 

14 C.W, N. 220 

HINDU WIDOWS’ REMARRIAGE ACT 
(XV OP 1850). 

Widow re-mairying 

according to custom whether forfeits Tiusland^s estate 
— Mortgage mit — Whether the mortgagor's widoio 
after le-marnage could represent the mortgagor's 
state — Mortgage decree^ e-ffect of, when obtained 
against person urongly sued as legal representative 
of mortgagor — Civil Procedure Code (Act XIV of 
ISS2), ss. 332 and 333 — Order under, made without 
investigation — Effect, One P executed a mortgage 
in favour of the plaintiff. On P’s death leaving 
him surviving his mother and widoiv (C), 
the plaintiff brought a suit on the mortgage against 
the widow (G) alter she had re-married according 
to custom, and he got a decree in execution of which 
the plaintiff purchased the mortgaged property 
and got symbolical possession The plaintiff 
subsequently brought an ejectment suit against 
the mother {S) i Held, that as at the time when 
the suit was instituted to enforce the mortgage, 
the widow had ceased to be the widow of the de- 
ceased mortgagor, she did not represent the estate of 
the mortgagor and the decree and sale in execution 
were not binding upon the mother of the deceased 
mortgagor who was his legal representative at that 
time. Khiarajmal v Diam, 9 C. W, N, 201 : bx. 
L. P. 32 1, A. 23, Malkarjun v. Narhan, -5 C, W. N. 
10 : s.c, L, R, 27 I. A, 210, referred to. A Hindu 
widow after re-maniage forfeits her deceased 
husband's estate, even though there is a custom 
ot re- marriage in her caste. Basal Jehan v. Bam 
9l^ran, 1. L. B. 22 Calc, 589, Vithu v. Gohinda, 
I L. B, 22 Bom 321, referred to. Gouei Churn 
Patni V , SiTA Patni (1909) 14 O, W. N. 346 

S. 2 — Hindu widow — Be-marriage 

permitted by rules of caste — W idow not deprived of 
propel ty of first husband. Where the rules of her 
caste recognise the right a Hindu widow to re-marry, 
a second marriage has not the result of divesting 
her of the jiTOperty of her first husband. Mula 
V . Partab (1910) . . I. L. R. 32 AIL 489 


HDSTDU WILDS ACT (XXI OE 1870). 

See Receivep . I. L. R. 37 Calc. 754 

ss. 2 and 5. 

See Administrator-General's Act. 

I. L. R. 34 Borru 606 

See Certificate, Administrator- Gen- 
eral’s Act . I. L. R. 34 Bom. 506 

See Probate . I. L. R. 34 Bom. 506 

See Succession Act. 

I. L. R. 84 Bom. 506 

See Will . I. L. R. 34 Bom. 506 

_ — . Indian Succession Act 

(X of 1865), s 187 — Adminisiraior-Generar s Act 
(I I of 1874), s, 36 — Will made m Bombay — Property 
worth less than B1,000 — Probate— Admimsirator- 
GeneraVs certificate. A will made in Bombay is 
subject to the provisions of the Hindu Wills Act 
(XXI of 1870) and a person claiming as a legatee 
under the will is not entitled to sue without talang 
out probate as he would be bound by s. 187 of the 
Indian Succession Act {X of 1865) \vhich is incor- 
porated in the Hindu Wills Act (XXI ol 1870). 
The provision of the Admimstrator- General’s Act 
(II of 1874) IS not affected by the incorporation 
in the Hindu Wills Act (XXI of 1870) of s. 187 of 
the Indian Succession Act (X of 1865). Xabayan 
Seridhar V. Pandubang Bapuji (1910) 

I. L. R. 84 Bom. 506 

« HOLDING OUT.” 

principle of— 

See Principai. and Agent. 

14 0. W. N. 381 

HUSBAND’S YOUNGER BROTHER. 

See Hindu Law — Ayautuka Stridhan. 

I. L. R. 37 Calc. 863 

I 

ILLEGALITY. 

See Criminal Procedure Code, ss 233, 
236, 239 , I. L. R. 82 AIL 219 

See Criminal Procedure Code, ss. 234, 
235, 537 . . 1. L* R. 32 All* 57 

ILLEGITIMATE SON. 

See Hindu Law — Inheritance. 

I. L. R. 38 Mad. 368 

ILLICIT SALE. 

See Opium . I. L. R. 37 Calc. 581 

ILLNESS. 

See Dismissal for Default. 

14 C. W. N. 573 

IMPUTATION OE CRIMINAL 
OFEENOE. 

See Libel 


. I. L. R. 37 Calc. 768 
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XNTAM. 

See Saeaxjam . I. Ii. B, 34 Bom. 329 

IK AM OOMMISSIOKEB. 

decision of— 

See Revenue Jueisdiction Act, s 4, 
suB-s. {a) . I. Ii. B. 34 Bom. 232 

INAMDAB. 

See Bombay Land Revenue Code (Bom. 
Act V OF 1879), ss 3 (11), 217. 

' I. L. B. 34 Bom, 688 

IKAM LAKD. 

See Land Revenue Code (Bom. Act V 
OF 1879), ss 3 (11), 217. 

I. L. B. 34 Bom, 688 

IKCBIMIKATIKG STATEMENTS IN 
CBOSS-EXAMINATIO N. 

See False Evidence. 

I. Ii. B. 37 Calc. 878 

INCUMBBANCE. 

See Bengai. Tenancy Act, s 86. 

14 C. W. N. 229 

See Sale fob Aeeeaes op Revenue. 

14 C. W. N. 677 

avoidance of— 

See Revenue Sale. 

I. L. E. ^7 Calc. 669 

by non- occupancy raiyat— 

See Landlord and Tenant. 

I. L. B. 37 Calc. 709 

Putni Tenure — Custo- 
mary rujht to cut and appropriate trees, idhether 
<in inextmbrance — P atm Regulation iV III of 1819), 
s. 11 — Right of an auction- purchaser at a sale held 
under the Putin Regulation to avoid such incum- 
brance — Bond fde engagement made by the defaulting 
proprietor loith resident and hereditary cultivators, 
e-ffect of. A customary right to cut and appropriate 
trees is an incumbrance within the meaning of 
s. 11 of ReguUtion VIII of 1819 A purchaser 
of a putni talug at a sale held under Regulation VII I 
of 1819 IS not entitled to hold the property free 
from a customary right or a light recognised by 
usage which has groivn up duiing the subsistence 
of the putni, and under which occupancy raiyat s 
are entitled to appropriate and convert to their own 
use such trees as they have the right to cut down, 
inasmuch as he is not entitled to cancel a bond fide 
engagement made by the defaulting proprietor 
with the resident and hereditary cultivators. 
pRADYOTE Kumar Tagore v Gobi Krishna 
Manual (1910) . . I. L. B. 37 Calc. 322 

INDEMNITY TO ESTATE OE SEBAIT. 

See Parties , I. D, B, 37 Calc. 229 
INDIAN COMPANIES ACT. 

See Companies Act. 


INDIAN COUNCILS ACT (24 & 23 
VIC., c. 67.) 

s. 22, proviso — 

See Jury, bight of trial by. 

I. L. B, 37 Calc. 467 

INDIAN INSOLVENCY ACT (11 and 12 
VIC., c. 21). 

s. 39 — Set off — Right of set oif exists 

against Official Assignee in respect of bills discounted 
before and dishonouied after insolvency Under ss 
39 and 40 of the Indian Insolvency Act, anything 
can be set off m India which can be set off in Eng- 
land under the BaiilvTuptcy Lw in force for the time 
being Mutual credits, which may be set off, in- 
clude credits which have a natural tendency to 
terminate m debt and not merely ci edits which 
must terminate in debts. Claims in respect of bills 
discounted for the insolvent before insolvency 
and dishonoured by the makers after insolvency, 
can be set off under s. 39 of the Indian Insolvency 
Act. Miller v. National Bank of India, I, L. R, 
19 Calc. 149, dissented from Young v Bank of 
Bengal, 1 Moo, I. A. 87, referred to and explained. 
Alsager v Currie, 2 M d: W 751, followed. In the 
matter of Canthom & Co (1909) 

I. L. B. 33 Mad. 53 

ss, 39, 40 — ^Mutual credits^ relate 

to date of vesting order — Presidency Small Cause 
Courts Act, s 69 — Money deposited as security 
under section does not become the property 
of the decree-holder — Right to set o-g claims for 
unliquidated damages. Money deposited in Court 
under s, G9 of the Small Cause Courts Acts does not 
become the property of the decree-holder. Before 
the date of the vesting order an insolvent had 
obtained two decrees against a debtor. In the 
case of one of the decrees, the debtor applied for a 
reference under s. 69 of the Presidency Small 
Cause Courts Act and the amount deposited by him 
remained in Court on the date of the vesting order. 
The High Court declining to express an opimon 
on the reference, the decree became absolute and 
the money was paid to the Official Assignee. 
Before the date of the vesting order the debtor had 
brought a suit against the insolvent, and a decree 
was passed therein against the insolvent after the 
vesting order : Held, that the debtor was entitled 
under s 39 of the Insolvency Act to set off against 
the amount of the two decrees obtained against 
him the amount due by the insolvent under the 
decree obtained by the debtor. The decree in 
respect of which the deposit was made remained 
unsatisfied in law on the date of the vesting order 
and was an item of credit within the meaning of 
s 39 on such date The subsequent payment to 
the Official Assignees did not deprive the debtor 
of his right of set off. Per Krishnaswamy Ayyar, 
j — Claims for unliquidated damages cannot be 
the subject of set off as mutual credits under s. 39 
of the Indian Insolvency Act. Such claims are 
however mutual dealings within s. 38 of the English 
Acts of 1869 and 1883 and can form the subject 
of set off under s. 40 of the Indian Insolvency Act, 
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mmAN iisrsoLVEi^cY act (ii aistd 

12 VIC., c. 21) — concid, 

ss. 39, 40 — conoids 

which makes the provisions of the subsequent 
English Acts applicable to the proof of claims 
under the Indian Insolvency Act Chengalvabaya 
Mtjdaly V The Ofeicial Assignee oe Madras 
(1910) I. L, B. 33 Mad. 467 

s. 73 — " Person aggt ieved,'^ who %s — 

Official Assignee, right of, to appeal as person ag- 
grieved — Fiduciary relationship — Effect of Demand 
hy creditor m ci eating fiduciary relationship between 
him and debtor. A ‘ person aggiieved,’ within 
the meaning of s. 73 of the Indian Insolvency Act, 
IS a person against vhom a decision has been pro- 
nounced which has vTongly refused him something 
V hich he had a right to demand. Where a debtor, 
whose claim to be paid in full ivas rejected by 
the Official Assignee, moved the Insolvency 
Court making the Official Assignee, a party and 
obtained an order directing payment in full, the 
Official Assignee is a ‘ person aggrieved ’ unthm 
the meaning of s 73 of the Act and is entitled 
to appeal against such order Ex parte Side- 
hottam, in le Sidehottam, 14 Ch D 458, 465, re- 
ferred to In le Lamb; Fx parte Board of Tiade, 
[1S94'\ 2 Q B. SO 5, referred to The Official 
Assignee, in refusing the ci editor’s claim, does not 
act judicially and the notice of motion to Court can- 
not be considered as an appeal against a judicial or 
quasi- judicial proceeding ot the Assignee. Where 
a person pays money into a Bank without givmg 
any directions, the money becomes the property 
of the Bank and the relation between the Bank 
and the person paj mg is that of debtor and creditor. 
Per Mdnro, J — Where the person paying money 
unthout any directions makes a pioper demand 
for payment after the money has become payable, 
the debtor is bound to remit at once such money 
to the creditor , and the debtor thereafter holds 
such money in a fiduciary capacity, just as it the 
creditor had received payment and deposited it 
wi^h directions to remit Per Abdub Rahim, J. — 
It IS not competent to a creditor by malang a de- 
mand upon his debtor, to convert the latter into a 
trustee in respect of the amount due Such a 
change in the relationship) can be bi ought about 
only by the debtor agreeing to accept the altered 
position and by his doing something toy aids 
effectuating the tiust. Official Assignee of 
Mad AES V. Ramachandea Iyer (1909) 

I. Ii. B. 33 Mad. 134 

USTDIVIDUAL COMMITl^ITY. 

aScc' Public road, eight to use. 

I. L. R, 34 Bom. 571 

BSTBAMT. 

See Peobate 14 C. W. N. 1068 

INBOBMATIOIT. 

— — Criminal Procedure 

Code, s 250 — Information meaning of — 
Compensation — Older if can be made against seivant 
for information given on behalf of maUer — Inform- 


IMFOBMATIOI?’— 

ation ^ subsequent to the original complaint. The 
question vhether a serv^ant can be held responsible 
under s. 250, Criminal Procedure Code, for an 
information lodged on behalf of his master, is a 
question of fact and depends on the question 
■whether the servant is merely the mouthpiece of the 
master and is merely giving expiession to his 
master’s accusation, or ivhether he j'oins person- 
ally in the accusation himself. In the former case 
no order of compensation should be made against 
the servants under s 250, Criminal Procedure l^ode. 
‘‘ Information ” referred to in s. 250, Criminai 
Procedure Code, need not necessaidy be the infor- 
mation on which the case is instituted. Where a 
person making a complaint against an accused 
person subsequently gives information leading to 
the accusation of others in the case, he may be 
dealt with under s. 250, Cinminal Pi'ocedui’e Code, 
in respect of his subsequent information. The 
■words “from information leceived " in s. 157, 
Ciiminal Procedure Code, refe'»’=^ to the information 
given m s 154, Criminal Procedure Code. 
Jagdami Peeshad Singh v Mahadeo Kandoo 
(1^99) . . . 14 0. W. N, 328 

IMPBINGEMENT OP TBADE-MABK. 

See Teade-maek: I. Ii. B. 37 Calc. 204 
IMHEBE3ST POWEB OP COUBT. 

See Execution of Deceee. 

14 O. W. N. 838 
See Peactice . I. L B. 34 Bom 408 

to amend decree. 

See Peactice . I. L. B. 37 Calc. 649 

USTHEBITAI^CE. 

See Hindu La'w — Daughtees. 

I. L. B. 34 Bom. 510 

See Hindu La-w — Jains. 

I. Ii. B. 33 Mad. 489 

mjXJIJrCTIOM. 

*S'ee Civil Peocedure Code flOOS), s. 9. 

I Ii, B. 32 All. 527 

See Public road, eight to use. 

I. Ii. B. 34 Bom. 571 

See Tbade-maek 

I. L. B. 37 Calc, 204 

Pei pet ml Injunction 

restraining execution of a decree obtained m a pre- 
vious suit against the plaintiff — Specific Belief Act 
(/ of 1877), ss, 54, 56 (e) Where the defendant 
has not invaded, or threatened to invade, the 
plaintiff’s right to, or enjoyment of, any property, 
and there is no apprehension of a multiplicity of 
judicial^ proceedings to w’hich the plaintiff need 
be subjected for the purpose of establishing or 
safeguarding his rights, or for x^reventing the ac- 
quisition of rights of the defendant . — Held, that 
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US’JXrN’CTIOlS’— concZtZ. 


mSO'LYFl'NCY—epncId. 


s 56 of the Specific Belief Act constitutes a manifest 
bar in the way of the plaintiS’s suit tor a declaration 
that the defendant had no title to lands in suit, 
and for peipetual injunction restraining the defend- 
ant from taking possession of the lands by execut- 
in-^ his decree. Dhumnidhur Sen v Agra Bank, 
I'^L R 4 Calc 380, followed in principle 
V Raman, 1 L. B 14 Mad 42~5, not followed 
Kaknadhae Haldab V , Haeiprasao Roy Cbatj- 
DHURi (1910) Oalc- 731 

OTQUrEY. 


See Magistrate, teaysfee of 

I. L. B. 37 Calc. 


81 Q 


IirSOLVEK*CY« 

See Civil Procebitre Code, 1882, Ch. 

XX . . . 14 C. W. IsT. 143 

See INDIAN IITSOLVEYCY Act 

See Provincial Insolvency Act (III of 
1907), s 15 .1. L. B. 32 All. 645 

See Provincial Insolvency Act (III of 
1907), s 43 (2) . I. Ii. R. 32 All. 547 

Ad interim protection — P?o- 

vinciallnsolvency Act {III of 1907), ss 2, siib-s 1, cl 
(2), 47, 46, 16 (6), 13, IS—Eigh Gou7t if may grant 
interim protection and appoint receiver pending appeal 

Inherent ^wisdiction — Civil Procedure Code (Act 

V of 1908), 6. 151, Where an appeal has been pre- 
ferred against an order refusing the appellant’s 
application to be declared an insolvent, the High 
Oouit has power, in the exeicise of its inherent 
jurisdiction as a Court of a];>peal, to make ad 
intenm order for protection of the appellant and 
for the appointment of a receiver of his assets 
during the pendency of the appeal. PancJianan 
Singha v. Dwatlca Nath Boy, 3 0 L J 29 ; Hulcum 
Chand Baid v Kamalanund Singh, 3 G L J 67, 
relied on. As there appeared to be substantia^ 
points in controversy in the case, which required 
consideration, the High Court granted ad intenm 
protection pending appeal to the appellant and 
also appointed a receivei ot his assets Abddl 
R4.JAH V Basiriiddin Ahmed (1910) 

14 C. W. 153*. 586 

2, Punjab Eaws Act (IV of 

1872) S. 27 — Ordei of Insolvent Estates Court 
at Amritsar declaring debtors insolvents and 
appointing a Receiver — Subsequent order of High 
Court, Bombay, under 11 and 12 Vict {Indian 
Insolvency Act) declaring some debtors insolvent and 
vesting their ’propei 'y in Official Assignee, Bombay. 
By the provisions of the Punjab Laws Act (IV of 
1872) as to the property in the Punjab of debtors 
^ ho have, by an order under the Act, been declared 
insolvents, fr'e Court is entrusted (by s. 27) with 
merely admmistrative powers with jegard to it, 
and no transfer of the property takes "place : Held, 
therefore by the Judicial Committee (reversing 
■the decision of the Cbief Court), that where such an 
order had been made by the Insolvent Estates 
■Court at Amntsar in respect of certain debtors 


carrjung on business at (amongst other places) 
Amritsar and Bombay, and a Receiver of their 
property had been appointed by the Court, a sub- 
sequent order of the High Court of Bombay in its 
Insolvency Jurisdiction, made under the Indian 
Insolvency Act (11 and 12 Vict , c. 21), declaring 
the same debtors insolvents and vestmg their 
property’ in the OlSicial Assignee of Bombay, had 
the efiect, notwithstanding that it was of later date 
than the order of the Punjab Court, of vesting all 
the property of the debtors, including that in the 
Punjab, in the Official Assignee of Bombay. The 
High Couit had rightly held that the Insolvent - 
debtor sections of the Civil Pioceduie Code (Act 
XIV of 1882) were not applicable to the case 
Official Assignee, Bombay, v. Registrar, 
Small Cause Court, Amritsar (1910) 

I. Ii. R. 37 Calc. 418 

mSPEOTIOlX OP DOCUMER'TS. 

See Civil Procedure Code (V of 1908), 

0 XI. R 14 .14 0 W.isr.147 

INSURANCE (EIRE). 

Lidbditij of Company 

for fiuthei lo^^ Per Chand avarkar, J — Tlie 
loss or damage by fire whch is insured against 
in a policy of insurance, cannot include loss caused 
by deteiioraiion ot the property insured consequen t 
on neglect (if any) ot the Insurance Companies 
to take care of it it they have taken possession. 
A loss so caused is not an inevitable or chicct 
consequence ot the mischief by fire It is only 
where mischict arises from fire (in fire insurance 
ca«es) and from perils of the sea (in marine insurance 
cases) and the natural and almost inevitable 
consequence of that mischief is to create further 
mischievous results that underwriters become 
responsible for the further mischief so incuiTed. 
Montoya v London AsbUi'ance Company, 6 Ex 451, 
458, referred to Per Batchelor, J — The loss 
insured igamst is limited to the loss by fire (which 
includes the loss by water in exiingnishing the fire) 
and cannot conveniently embrace all possible 
dama-ges, however i emote, which could by ingenuity 
be traced up to some connection mth the fire as 
the ultimate causa sine qua non It is impossible 
to hold that damages arising from the alleged 
negligence of Insurance Companies while in pos- 
session are properly claimable in pursuance of the 
contract oi insurance, for whereas this contract 
refers only to loss by fire, those damages would 
arise from an origin totally difierent and wholly 
distinct and separable from the fiie, namely, a neg- 
lect of some duty imposed on the companies after 
the loss by fire or water had become an accom- 
plished fact Atlas Assurance Company, Limi- 
ted V. Ahmedbhoy Habibhoy (1908) 

I, Ii. B. 34 Bom. 1 

INTENT TO CAUSE DEATH. 

See Murder . I. L. R. 37 Oalc. 315 
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INTE3SrTION. 

See High Cohht I. Ii. B. 34 Bom. 378 
INTEBEST. 

See Civil Procedure Code, 1882, s 257. 

14 C. W. lif. 146 

See Handnote . 14 C. W. 17. 1100 

I17TEBLOCTTTOBY OBDEB. 

See Civil Procedure Code (V of 1908), 

o. SI, R 14 .14 C. *W. 17. 147 

I17TEBPLEADEB. 

Landlord and Tenant — 

Civ'll Procedure Code {XIV of 1882), ss, 470^ 471, 
474, 578 — Bengal Tenancy Act {VIII of 1885), 
149. An interpleader suit, ^vlth a prayer for 
declaration of the titles of the several sets of de- 
tefldants in the disputed land, by the tenant against 
the landlords in whose favour he has executed sep- 
arate habuhyats, is not maintainable. Shelley 
Bonherjee V. Baj Chakdra Datta (1910) 

I. Ii. B. 37 Calc. 552 

IBBEGTJIiABITY. 

See Demolition of Building. 

I. L. B. 37 Calc. 685 

See Receiver . . 14 C. W. 17. 560 

See Sale for Arrears of Revenue. 

I. L. B. 37 Calc. 407 

ISSUES. 

See Libel . I. Ii. B. 37 Calc. 760 

j 

JAINS. 

See Hindu Law— Adoption. 

I. L. B. 32 All. 247 

See Hindu Law — Inheritance. 

I. L. B. 33 Mad. 439 

JOI17BEB OF PABTIES. 

See Jurisdiction. 

I. Ii. B. 34 Bom. 13 
UOI17T C017VI0TI017. 

See Joint Penalty. 

I. L. B. 37 Calc. 895 

— Joint Penalty — Calcutta 

Municipal Act {Beng. Ill of 1899), ss. 444 and 57 4 
— Disobedience of order under s. 444 {2) by two 
persons. The owner and an occupier of a house in 
Calcutta were jointly convicted of disobedience of 
an order under s. 444 of the Calcutta Municipal 
Act, and a joint penalty of fine was imposed upon 
them : — Held, that the joint conviction and the 
joint penalty were illegal, each of the accused 
being guilty of a separate offence. Bhairab 
Chandra Kolay v. Corporation oe Calcutta. 
(1910) . . . I. L. B. 37 Calc. 896 

JOmT EXECUTANTS. 

See Attestation I. Ii. B. 37 Calc. 626 


JOI17T FAMILY. 

See Civil Procedure Code, 1882, s. 2:14. 

L Ii. B. 32 All. 404 

See Contract Act (IX of 1872), s. 68. 

I. L. B, 32 All. 325 

See Hindu Law — Alienation. 

X L. B. 32 All. 575 

See Hindu Law — Joint Family. 

I. Ii. B. 32 AIL 183, 253, 415 

JOINT FAMILY PBOPEBTY. 

See Hindu Law — Joint Family 

14 C. W. 27. 228. 

JOINT INQUIRY. 

against members of a gang — 

-S'ee Security for good behaviour. 

I. L. B. 37 Calc. 91 

JOINT PENALTY. 

Joint conviction^ legal- 
ity of — Calcutta Municipal Act {Beng. Ill of 1899), 
55 444 and 574 — Disobedience of older under &. 444 
(-) by two persons. The owner and an occupier 
ot a house in Calcutta were jointly convicted of 
disobedience of an order under s. 444 of the Calcutta 
Municipal Act, and a"* joint penalty of fine was im- 
posed upon them : — Held, that the joint conviction 
and the joint penalty were illegal, each of the 
accused being guilty of a separate offence. 
Bhairab Chandrv Kolay v. Corporation of 
Calcutta (1910) . I. L. B. 37 Calc. 895 

JOINT POSSESSION. 

See Landlord and Tenant 

I. L. B. 37 Calc. 687 

JOINT TBIAL. 

Secret society — ^ Waging war — 

Penal Code, si 121 to 1^3 Where the ac- 
cused were ail alleged to have been members of a 
secret society, uuth its head- quarters in Manihtolla 
in the suburbs, and its places of meeting in Calcutta 
and elsewhere, and to have joined in the unlawful 
enterprise, and with others, known and unknown, 
to have conspired to wage war or to deprive the 
King of the sovereignty of British India, and to 
have collected arms and ammunition with such 
intent and to have actually waged war : — Held, 
that the joint trial of the accused on charges under 
ss. 121, 121A, 122 and 123 of the Penal Code was 
not bad for misjoinder of persons or charges. 
Barindra Kuiviar Ghose v. E^mperor (1909) 

I. L. B. 37 Calc. 467 

JUDGEMENT. 

^ee Letters Patent, 1865, cl. 15. 

I. L. B. 34 Bom. 1 

JUDG-MENT-BEBTOB. 

See Civil Procedure Code, 1882, s. 295. 

I. L. B. 33 Mad. 465 

See Pre-emption I. L. B. 34 Bom* 567 
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JUDGMEISTT-DEBT OR— 

death of— 

See Civil Procedure Code (XIV oe 
1882), ss 244, 252, 647. 

I. L. R. 34 Bom. 546 

JUDGMEITT OF APPELLATE COURT 
contents of— 

Chfvges of unlawful 

assembly and theft — Stateynent of points for determi- 
nation and findings thereon in such cases — Cuminal 
Procedure Code {Act V of 1S9S), s.?. 367, 424 Under 
w 424, read with s 367 of the Criminal Procedure 
Code, the judgment of a lower Appellate Court 
must, among other matters, contain the point or 
points for decision, the decision thereon and the 
reasons for the decision On a charge under s. 143 
of the Penal Code, the judgment of such Court 
should contain, as one of the points for determina- 
tion, a statement as to the existence of the elements 
constituting the unlawful assembly in the particular 
case, and the decision thereon, bearing in mind 
the provisions of s. 141 of the Penal Code The 
j'udgment on a charge under s. 379 of the Penal 
Code should contain, as one of the points, the ques- 
tion as to the dishonest intention and a finding 
on it, especially when the taking of property is 
admitted, but a bond fide claim of right thereto is 
set up by the accused Ram Lal Singh v. Hari 
Charan Ahir (1909) , I. L. R, 37 Gale. 194 

JUDICIAL E'OTIOE. 

See Libel . I, L R. 37 Calc, 760 

JUDICIAL PROOEEDING^Vi 

See “ Court,’ ^ meaning of. ' ' 

I. L. R. 37 Calc. 642 

1 Criminal Procedure Code, 

s. 476 — Judicial pyoceeding,^"* execution proceeding 
if. An execution proceeding is a “ judicial pro- 
ceeding ’ ’ within the meaning of s. 476 of the 
Code, the definition in s. 4, cl. (m), being clearly 
not exhaustive. Shaikh Bahadur v. Shaikh 
Ebadatulla (1910) . . 14 C. W. IT. 799 

2. Preliminary inquiry — Preii- 

minary inquiry by an Assistant Settlement Officer to 
determine u hether a prosecution should be directed — 
Pouer to tahe evidence on oath in such inquiry — False 
evidence in the course of the inquiry — Criminal Pro- 
cedure Code (4itff V of I89S), ss 4 (m) and 476 — 
Indian Penal Code {Act XLV of 1860), s. 193 and 
Explanation [2) — Oaths Act (X of 1873), s, 4 — 
Government Pules under the Bengal Tenancy Act 
[Vlll of 1886), Pule 40. A Court holding a pre- 
liminary inquiry under s. 476 of the Criminal Pro- 
cedure Code may legally take evidence on oath 
therein, and the inquiry is, therefore, a ‘ ‘ judicial 
proceeding ’ ’ within the terms of s. 4 (m) of the 
Code. Paghoohuns Sakoy v. Kokil Singh, I. L, P. 
17 Calc, 872, and Emperor V GopalBariJc, 1. L. P. 
34 Calc. 42, referred to. Such an inquiry is also 
a stage of a judicial proceeding under Explanation | 


JUDICIAL PROCEEDIITG — concld. 

2 to s. 193 of the Penal Code, and a person giving, 
false evidence in the course of it commits an offence 
under the section Under s. 4 of the Oaths Act 
and Rule 40 {a) of the Government Rules framed 
under the Bengal Tenancy Act, a Settlement 
Officer has the power to receive evidence on oath,, 
and is competent to hold a preliminary inquiry 
under s. 476 of the Criminal Procedure Code. 
Abdullah Khan v. Emperor (1909) 

I. L. R. 37 Calc. 52 

JUBISDICTIOIT. 

See Affidavit . I. L. R. 37 Calc. 259- 

See Bengal, North-Western Provinces 
AND Assam Civil Courts Act (XII of 
1887), s. 21 . L L. B. 32 AIL 222 

See Civil Procedure Code, 1882, s. 583. 

I. L. R. 32 AIL 79> 

See Civil Procedure Code, 190S, s. 9. 

I. L B. 32 All. 527 

See Civil Procedure Code, 1908, s 24. 

I. L. R. 34 Bom. 411 

See Criminal Jurisdiction 

14 c. w. 3sr. 8oa 

I. L. R. 37 Calc 714 

See Criminal Procedure Code, ss. 145,. 
439 . . I. L. B 32 AIL 132. 

See Criminal Procedure Code? ss 182, 
531 . . I. L. B. 32 All. 897 

See CrixMINAl Procedure Code, ss. 526, 
107, 117, 118 . I. L. B. 32 All. 642 
See Criminal Procedure Code, s. 556. 

1. L. B. 32 AIL 635 

See Divorce Act (IV op 1869), s 3. 

I. L. B. 32 AIL 203 

See Guardians and Wards Act, 1890, 
s. 9 . . I. L. R. 34 Bom. 121 

See Hereditary Offices Act (Bom. Ill 
op 1874), ss. 25, 36 

I. L. R. 34 Bom. 101 

See Jurisdiction op Civil Courts 
See Jurisdiction op Criminal Courts. 

See Jury, right op trial by 

I. L. R. 37 Calc. 467 

See Presidency Small Cause Court. 

14 C. W. IN. 695 

See Restitution op Conjugal Rights. 

I, L. B. 34 Bom. 236 

See PvEVENUE Jurisdiolton Act, s. 4, 
suB-s (a) . I. L. B. 34 Bom. 232 

See Sanction fob prosecution. 

I. L. B. 37 Calc. 13^ 

See United Provinces Municipalities 
Act (I op 1900), s 147. 

I* L. B. 32 All. 620^ 
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See JuBiSDiCTiojtT. 

See Indian Tedsts Act (II of 1882), 
ss. 5 AND 6 , I. L. K. ^ Bom. 467 

See REGUiaATiON II of 1827. 

I. li. E. 34 Bom. 455 

See Title, suit fob. 

I. L. E. 87 Calc. 662 

L Aden Act (II of 1864), ss. 8 

and 15 — Court-fees Act ( VII of 1870), s. 7, stib-s 
4, els. (c) and (d) — Smts Valuation Act {VII of 
1887), s. 8— Civil Procedure Code {Act XIV of 
1882), s. 551 — Civil Procedure Code (Act V 
of 1908), 3. 115 — Valuation for ihe purposes of 
Court-fees and jurisdiction — Suit for declaratim 
and injunction — Rejection of plaint as not pro- 
perly stamped — Appeal — Application to state a 
case to High Court — Summary dismissal of appeal — 
Application for revMon The plaintiff brought a 
suit in the Court of the Assistant Resident at Aden 
for a declaration of heirship and an injunction with 
reference to certain property of the value of up- 
wards R50,000. The claim being for declaration 
and injunction was, under the provisions of the 
Court-fees Act (VII of 1 870), s. 7, sub-s. 4, els. (c) 
and {d), valued by the plaintiff at R130 upon which 
the prescribed Court-fee stamp was R 10 only. The 
Assistant Resident rejected the plaint on the ground 
that it was not properly stamped. Against the 
order of the Assistant Resident the plaintiff 
appealed to the Resident at i^den, and on the 23rd 
September 1908 presented an application under 
s. 8 of the Aden Act (II of 1864) to state a case to 
the High Court upon certain questions specified 
in the appheation. The Resident, however, on 
the next day, that is, on the 24th September, 
summarily dismissed the appeal under s. 551 of the 
Civil Procedure Code (Act XIV of 1882) The 
j'udgment dismissing the appeal was read out to the 
plaintiff on the 7th October following, when she 
attended the Court. The plaintiff, thereupon, 
preferred an application for revision to the High 
Court praying that the order dismissing the appeal 
might be quashed and that the Resident be required 
to state a case. A question having arisen as to 
whether the High Court had jurisdiction to interfere 
in revision with any order passed by the Resident 
in the exercise of his Civil jurisdiction under the 
Aden Act (II of 1864) : Held, that with regard to 
questions which might arise regarding cases to be 
stated by the Resident for the decision of the High 
Court imder the provisions of s. 8 of the Aden Act 
(II of 1864) the Resident’s Court is subordinate to 
the High Court. Under s. 15 of the Aden Act 
(II of 1864) as the Court of the Resident is to be 
guided by the spirit and principle of the laws and 
regulations in force in the Presidency of Bombay and 
administered in the Courts of that Presidency not 
established by Royal Charter and in the High Court 
in the exercise of its jurisdiction as a Court of Appeal 
from those Courts, the provisions of the Suits 
Valuation Act (VII of 1887) are ‘ the law for the 
time being for the valuation of claims * in the 
Courts of the Resident of Aden. Held, further, 
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that the plaintiff’s claim being valued at R130 
according to the law for the valuation of claims 
for the time being in force and according to the 
rulings of the Bombay High Court, it did not fulfil 
the requirements of s. 8 of the Aden Act (II of 1864) 
so as to give the plaintiff a right to demand the state- 
ment of the case upon any question of fact or law 
arising in the smt. Rhimbai JAmuBHOY v. 
Maeiam Binte Abdul (1909) 

I. L. E. 84 Bom. 267 

2. Appellate decree passed 

' without jurisdiction — High Court hound 

to set aside such decree Where a small cause suit 
IS tried by a Munsif on the original side and his 
decision is reversed on appeal, the High Court is 
bound to set aside the appellate decree as having 
been passed without jurisdiction. Parameshwaran 
Nambudri v Vishnu Embrandiri, I. L. R. 27 Mad. 
478, dissented from. Ramasamy Chettiar v. Orr, 
I. It R 2d Mad. 170, approved. ShanJearbhai v. 
Somabhat,! L R. 25 Bom 477, approved. Kolli- 
PAEA Seetapatey V Kaneipati Subbayya (1909) 

I. L. E. 88 Mad. 328 

3. Suit for land — Letters Patent, 

cl. 12 — Suit %n which decree is asked for operating 
directly on land, is a smt for land A siut 
which prays for any rehef with reference to any 
specific immoveable property is a suit for land 
within the meaning of cl. 12 of the Letters Patent. 
Where in a smt for maintenance the plaintiff prays 
that the amount may be charged, not on the 
ancestral property generally, but on specific land, 
the suit IS a smt for such land within the meaning 
of cl. 12 of the Letters Patent Sundaea Bai 
Sahiba V. Tteumal Rao Sahib (1909) 

I. L. E. 83 Mad. 181 

4. Letters Patent, els. 12, 14-— 

Cause of action arising partly within jurisdiction — 
Further cause of action arising wholly outside 
jurisdiction — Joinder — Time of application. An 
application under cl. 14 of the Letters Patent to 
join a further cause of action arising wholly outside 
the jurisdiction, can be made in a case in which 
leave to sue has to be obtained imder cl. 12 ; nor la 
there anything in cl 14 to show that this applica- 
tion must be made before the plaint is filed. There 
IS notiung to prevent the plaintiff making the 
application at any time before the heanng, but it 
would certainly be advisable for him to make it 
at the time the plaint is presented. John Geoege 
Dobson v. The Krishna Mills, Ltd. (1910) 

I. L. E. 84 Bom. 664 

5. . Practice — Presidency Small 

Cause Courts Act {XV of 1882), a, 22 — Suit 
cognizable by Small Causes Court brought in 
High Court — Hon-joinder — Contract of sale made 
subject to rules of Rice Merchants Association 
— Rule ousting jurisdiction of Court of law — 
Rule providing for fixing vaida rate of goods 
for purpose of ascertaining differences in ease of 
non-fulfilment of contract — Suit by buyer for damages 
for non-delivery — Plea that no damages recoverable 

H 
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having regard to rate fixed — Allegation hy plaintiff 
that tate fixed was not binding inasmuch as the rules 
wete not observed — Construction of rules — Principal 
and agent — -AgenCs power to bind his principal 
to arbitration — Indian Contract Act {IX of 1872)^ 
s 93— Sale — Tender The Bombay United Rice 
Merchants Association was a commercial body of 
which most of the principal nee merchants in Bom- 
bay were members Its rules were printed and 
circulated and they presciibed a certain form of 
contract which was very generally used in Bombay 
By these rules a Sub-Committee was nominated 
* * to decide all disputes which may arise as to 
contracts and do all other business relating to 
contracts ’ ’ It was also provided that the ‘ ‘ ex- 
clusive authority ” to decide all such disputes 
should be the said Sub -Committee and the Associa- 
tion and that no party should be at liberty to go to 
Court with respect to any matter connected with 
such contracts except to enforce the decision of the 
Sub-Committee and the Association. It was further 
provided that the Sub- Comma ttee should keep a 
record of the daily rates and on the last day of the 
vaida should fix the vaida rate (t.e., the market 
rate of the day) on the basis of which differences 
should be calculated which became payable in 
cases in w^hich contracts were not carried out. 
The plaintiffs who were nee merchants in Rangoon 
were not members of the Association, but they 
employed agents in Bombay, who were members, 
to purchase nee for them and on the 21th Novem- 
ber 1906 these agents bought' from the defendants 
1,340 bags of rice at R9 per bag deliverable at the 
vaida of Magshir Sud 1963 (i.e., from the 18th 
November 1906 to 30th November 1906) The 
contract which w'as in the pnnted form framed 
under the rules as above-mentioned contained 
the following clause: — “This contract is -made 
subject to the rules of the Bombay United Rice 
Merchants Association. Each party is bound 
to act in accordance with the same. ’ ’ For 'deh very 
at this vaida a large number of the members of the 
Association had made contracts of sale The 
plaintiffs and a few othersVere'^purchasers and they 
were apprehensive that in settling the vaida rate 
the interests of the buyers would be disregarded 
in favour of those of the sellers. They accordingly 
wrote to the President of the Association calling 
upon him to see that no interested person was 
allowed to act on the Sub-Committee for fixing the 
vaida rate. In accordance with the practice a 
general meeting of the Association was held on the 
.30th November 1906 at which after discussion a 
special Sub-Committee was appointed to fix the 
rate consisting only of three persons, one of whom 
w^s not a member of the standing Sub-Committee 
and another of whom had large contracts of sale 
due at this vaida. This Sub-Committee fixed the 
rate at R8-11-0 per bag. The plaintiffs alleged 
that it should have been fixed at R9-2-0 or R 9-4-0 
per bag which was the real market rate of the day ; 
that the rate fixed was dishonestly fixed in the 
interest of sellers; that the Sub-Committee was 
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not constituted according to the rules, two members 
of it being ineligible, one because he did not belong 
to the standing Sub-Committee and the other 
because he was interested m fixing a low rate, 
and they contended that forjthese reasons {inter 
aha) they were not bound by the rate fixed They 
had duly demanded delivery of the nee contracted 
for and the defendants failed to give delivery and 
the plaintiffs now sued for the difference between 
the contract price (R9) and the market price on 
the 30th November 1906. The sum claimed as 
damages was less than R 1,000. The defendants 
pleaded — (i) That having regard to s. 15 of the 
Civil Procedure Code (Act XIV of 1882) and s. 18 
of the Presidency Small Cause Courts Act (XV of 
1882) the suit was not maintainable in the High 
Court (li) That certain alleged partners of the 
plaintiffs not being parties to the suit it should be 
dismissed for non- joinder (iii) That having 
regard to the rules of the Association which provided 
a remedy m case of disputes among its members 
and forbade their going to law, the plaintiffs were 
precluded from suing at law at all events until 
they had exhausted the remedies provided by the 
rules, (iv) That the plaintiffs were bound by the 
vaida rate fixed by the Sub-Committee appointed 
bv the Association Held, (i) that the High Court 
had jurisdiction and that the suit should proceed 
subject to the provisions as to costs contained 
in s 22 of the Presidency Small Cause Courts Act 
(XV of 1882) (ii) That the alleged partnership 
was proved, but nevertheless the suit could not be 
dismissed for non-jomder (iii) That the plaintiffs 
were entitled to sue at la\v notwithstanding the 
provisions contained in the rules of the Association 
requiring all disputes to be submitted for decision 
to the Association and restricting the right of mem- 
beis to sue each other, (iv) That at the meeting 
of the Association held on the 30th November 1906 
the plaintiffs (through their agents) had consented 
to the appointment of a Sub-Committee of three 
persons to fix the vaida rate and that they were 
therefore bound by the rate then fixed. Any 
stipulation that the award of an arbitrator shall be 
accepted as final restricts the rights of contracting 
parties to invoke the aid of the ordinary Courts 
and to that extent is void. The effect of s. 28 of 
the Indian Contract Act (IX of 1872), s 21 of 
the Specific Relief Act (I of 1877), read with the 
related sections of the Indian Arbitration Act 
(IX of 1899) and the Cml Procedure Code deahng 
With arbitration, is that a person may not contract 
himself out of his right to have recourse to Courts 
of law but that m the event of any party having 
made a lawful agreement to refer a matter of 
difference to arbitration as a condition precedent to 
going to law about it, the Courts will recogmse the 
agreement and give effect to it by staying proceed- 
ings in the Courts. Mtjlji Tej^in^ v, Ransi 
Deveaj (1909) . . I. L. B. 34 Bom. 13 

6. Suit for share in produce 

of immoveable •pvo'peTty —Provincial Small 
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Cause Courts Act {IX of 1887), ss 16, 27, 32, 

8ch, II, Clas (2) and (3) — Suit for the re- 
«covery of certain sum representing a share in the 
produce of immoveable property — Coqnizance by the 
Court of Small Gmses — Decree final — Appeal. A 
•suit for the recovery of R12-11-6 representing 
plaintiff’s share in the produce of immoveable pro- 
perty is a suit for money had and received to the 
plaintiff’s use and is cognizable by the Court of 
'Small Causes and the decree in such a smt is final 
under s. 27 of the Provincial Small Cause Courts 
Act (IX of 1887) Notwithstanding its finality 
:an appeal was preferred to the District Court of 
Ahmedabad, which Court entertained the appeal 
and reversing the decree allowed the plaintiff’s 
■claim. The defendant, thereupon, preferred a 
second appeal and at the heaiing prayed that the 
second appeal might be treated as an application 
for revision under s 115 of the Civil Procedure 
Code (Act V of 1908), on the ground that the 
District Court acted without jurisdiction m enter- 
■taimng the appeal The respondent (plaintiff) 
urged that a second appeal lay • and further 
that by reason of the conduct of the paifcies and the 
fact that the appellant (defendant) had not 
•objected to the jurisdiction of the District Court, 
it was too late in second appeal to take the xioint. 
Held, that the District Court had no jurisdiction 
to try the case and the conduct of the parties could 
not give it jurisdiction. Ledgard v. Bull, L. R. 13 
I, A. 134, and Meenakshi Naidoo v Subramaniya 
Sastri, L, R. 14 I. A 160, referred to Decree 
of the District Court reversed and that of the first 
'Court restored Davlatsinhji (Mahara^ta Shbi) 
V. Khachae Hamir Mon (1909) 

I. Ii. B. 84 Bom. 171 

JURISDICTION OF CRIMINAL 

COURTS, 

See CoaxiZANOB of an opf'^ncri. 

I. L. R. 37 Cale. 487 

See Emioration . I. L. R. 37 Calc. 27 

See^TinY, eight op tri^l by. 

I. L. R. 37 Calc. 467 

1. Practice —Onier directing 

•prosecution for instituting a false case — False 
information to the police — Subsequent complaint 
before the Magistrate — Grounds of the exercise "'of 
^uch jurisdiction — Criminal Procedure Code {Act 
V of 1898), ss. 195 (b) and 476. S. 476 of the 
Criminal Procedure Code must be read subject to 
the restrictions contained ms. 195 (5), and does not, 
therefore, empower ^a Court to direct a prosecution 
for making a false charge before the police. Dhar- 
madas Kawar v, King-Emperor, 7 C. L J. 373, 
followed. Lalji Oope v. Gridhari Ghaudhury, 

5 G. W. N. 106, referred to. In re Devji, I. L. R 
18. Bom. 581 ; AlchiVflhandra De v. Queen-Empress, 

I. L R. 22 Calc. 1004 ; Abdul Rahman v. Emperor, 

7 G L. J. 371, and Haibat Khan v. Emperor, I. L. 
R. 33 Calc. 30, distinguished. But if the informant, 


upon the pohce reporting the information to he 
false, subsequently petitions the Magistrate for a 
judicial inquiry, he must be taken to have preferred 
a complaint, and s. 476 would then apply. Queen- 
Empress V. Sham Ball, I L. R 14 Calc 707 ; 

I Queen-Empress v. SheiJc Bean, I. L. R. 10 Mad. 

232, and Jogendra Nath Mookerjee v Emperor, 

\ I L R. 33 Calc. 1, referred to No sanction 
I should be granted or prosecution directed, unless 
I there is a reasonable probability of conviction, 

I though, the authority granting a sanction under 
j s 195, or taking action under s 476, should not 
I decide the question of guilt or innocence. Great 
I care and caution are required before the Criminal 
1 la V is set m motion, and there must be a reasonable 
I founiation for the charge m respect of which a 
prosecution is sanctioned or directed. Ishri 
I Prosad v. Sham Lai, I. L. R. 7 All 871 ; Kali 
Char an Lai v Basudeo Narain Singh, 12 C. W A. 
3 , and Queen v Baijoo Lai, I L. R 1 Calc. 450, 
ref ei red to. Where there had been prolonged 
litigation between the petitioner and the opposite 
party, m which the former had been successful, 
so that the case was by no means improbable, and 
two Magistrates had in the course of the judicial 
investigations preceding the trial, accepted the 
prosecution story as substantially true, and the 
Assessors had only found the case not proved : 
Hdd, that, under the crroumstances, it was not a 
proper case for a prosecution under s. 47o of 
the Code. Jadu Nandan Singh v. Emperor 
(1909) . . . I. L. R. 87 Calc. 250 

- Jurisdiction of 

Magistrate— Cognizance on information received by 
him in another public capacity — Legality of the 
institution of criminal proceedings in such case — 
Criminal Procedure Code {Act V of 1898), s, 190 (1) 
{c) Held per Stephen, J. (CABNDtrpF, J , dubitante), 
that a Magistrate who has received information 
in another public capacity?", e g , as manager of an 
encumbered estate, of the offence of mischief by 
cutting timber from the estate forest, cannot act 
on it in his capacity of a Magistrate and inxt^te 
criminal proceedings under s. 190 
mmal Procedure Code. Thakur Pershad Singh 
V. Emperor, 10 G W. N. 775, referred to. ^ order, 
on taking cognizance of a case under s 426 of the 
Penal Code, directmg the attachment of 
the subject of the alleged offence, is mthout 

JtTRY, BIGHT OI" TRIAL BY. 

^ Interference mth the 

right— Governor-General m Council, powers of-— 
Indian Councils Act {24 cfe 25 Vtc., c. 67), s. 2^ 
proviso— European British subject, rights of— 
Waiver— Order of Local Government authorising 
comdaint of certain offences— Gommitnieni on 
chaive for other offences — Jurisdiction, want of 
Local Government, powers of— Deleg ition of powers 
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— Charges against members of a seaet society — 
Misjoindei — Same transaction — Confessions, admis- 
sibility of — Confessions made during police investi- 
gation and to Magistrate subsequently holding inquiiy 
— Examination of accused — Eliciting statements by 
questions — Admissions to the police — Handwnting, 
modes of proof of — Comparison of Handwnting — 
Leading questions — Criminal Procedure Code {Act 
V of 1898), ss 164, 196, 235, 239, 342, 364, 447, 
454, 532^Evidence Act (J of 1872), ss 21, 25, 29, 
47, 67, 73 — Waging uai — Conspimcy to uage uai — 
Penal Code (Act XLV of 1860), ss 121, 121A The 
Cnininal Procedure Code, in so far as it interferes 
with the mode of tiial by Jury, is not idtia vnes 
under the proviso to s 22 of the Indian Councils 
Act (24 & 25 Vic , c. 67) King-Emperor v. Kartik 
Chandra Butt, (1909) unreported, followed In 
the matter of Ameer Khan, 6 B L E 392 and 459, 
approved. An European Biitish suh]ect can, 
under s. 454 of the Code, lelinquish his right to le 
dealt with as such Where the Magistrate ex- 
plained to such a person the nature of the charges 
framed against him, and his rights under ss 447 
and 450, and then asked him whether he claimed 
to be dealt uith as such, and the latter stated 
that he did not claim the right . — Held, that he 
had relinquished his right. In re Quiros, I L E. 
6 Calc, 83, Queen-Empress v Grant, I, L E 12 
Bom. 561, Queen-Empress v Bartlett, I L. E 16 
Mad 308, followed Where an order under s 196 
of the Criminal Procedure Code authorized a 
particular police officer to prefer a complaint cf 
offences under ss 121A, 122, 123 and 124 of the 
Penal Code, “ or under any other section of the said 
Code which may be found applicable to the case,'* 
and the examination of the complainant also 
referred to the same sections : — Held, that no com- 
plaint under s, 121 of the Penal Code vas thereby 
authorized by the Local Government or in fact 
preferred, that the Magistrate had no power to 
commit thereunder, and that the defect was not 
cured by a subsequent order obtained vhde the 
case was before the Sessions Court, authorizing a 
complamt under the section which was not in fact 
made thereafter ; nor did s. 532 of the Criminal 
Procedure Code apply m such a case. Sham 
Khan's case, (1890) Pun'} E Cr J. No. 16, ap- 
proved Queen-Empress v. Morton, I, L. E. 
9 Bom. 288, distinguished ; and Queen-Empress 
V. Bal Gangadhar Tilah, I. L. E 22 Bom. 112, 
dissented from. The Local Government cannot 
delegate tc any other body or person the controlling 
powder and discretion of determining whether 
cognizance shall be taken by the Court of an offence 
mentioned m s. 196 of the Cnmmal Procedure Code, 
and its judgment must be specially directed to the 
particular section, and no other, under which the 
prosecution is to be carried on, and the order or 
authority should he preceded by a deliberate 
determmation in this respect. An order authoriz- 
ing a complaint under certain specified sections 
“or und^er any other sections found applicable,'* ii 
it means found by any one other than Government, 
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involves a delegation which cannot he sustained.. 
Wffiere the accused were all alleged to have been' 
members of a secret society, with its head- quarters 
in Maniktolla m the suburbs, and its places of meet- 
ing in Calcutta and elsewhere, and to have joined 
in the unlawful enterprise, and with others, knowni 
and unknown, to have conspired to w^age w^ar or 
to deprive the King of the sovereignty of British 
India, and to have collected arms and ammumtion 
with such intent and to have actually w^aged w^ar : — 
Held, that the joint trial of the accused on charges 
under ss. 121, 121A, 122 and 123 of the Penal Code 
was not bad for misjoinder of persons oi charges. 
A confession under s 164 of the Criminal Procedure 
Code must be made either m the course of an in- 
vestigation under Chapter XIV or after it has ceased 
and before the commencement of the inquiry or 
trial. The condition requiring the confession to he 
prior to the commencement oE the inquiry or trial 
is only imposed when the investigation has ceased, 
and not when it is made in the course of the police 
investigation Where a number of persons w'ere 
arrested on the 1st Maj^ and the confessions ot 
some of them weie recorded on the 4th and 5th, 
while others were brought m subsequently and their 
confessions taken while the police investigation was 
then actually going on, and on the 17th an order 
under s 196 was obtained and the police leport 
sent m, and on the next day, the examma^tion oi 
the prosecution witnesses begun • — Held, that 
the Magistrate did not take cognizance under s.. 
190 of the Code, nor did the inquiry commence 
on the 4th, and that the confessions were taken 
in the course of an investigation under Chapter 
XIV. The fact that the Magistrate wffio has taken 
the confessions, afterw^ards holds the inquiry, 
does not, under s. 164, constitute the recording 
of the confessions an examination of the accused 
m the course of it and at its commencement. 
Empress v. Anuntram Singh, 1 L E. 5 Calc. 954, 
and Empress v. Yalcuh Khan, I L. E 5 All. 253, 
declared obsolete Sat Narain Tewari v. 
Emperor, I. L E 32 Calc 1085, distinguished. 
S. 164 includes confessions taken by a Magis- 
trate wffio afterwards bolds •such inquiry or trial. 
Empress v. Anuntiam Singh, I. L. E 5 Calc. 954 ^ 
and Eeg v. Bai Eatan, 10 Bom H. C. 166, declared 
obsolete on the point Ss. 164, 342 and 364 
of the Code are not exhaustive, and do not limit 
the generality of s. 21 of the Evidence Act as to the 
relevancy of admissions. Queen-Empress v Nara- 
yen, (1893) Eatan Lai Unrep Cr. C. 679, referred 
to The mere fact that a statement was elicited 
by a question does not make it irrelevant as a. 
confession under s 164 of the Criminal Procedure 
Code or s. 29 of the Evidence Act, though such 
fact may be material on the question of its volun- 
tariness Methods of proving handwriting diB- 
cussed A document does not prove itself nor is an 
unproved signature proof of its having been written 
by the person wffiose signature it purports to hear. 
S. 73 of the Evidence Act does not sanction 
the comparison of any two documents, but re- 
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quires, first, that the standard writing shall be 
.admitted or proved to be that of the person to whom 
it is attributed ; and, secondly, that the disputed 
writing must itself purport to have been WTitten 
by the same person. A comparison of handv riting 
is at all times, as a mode of proof, hazardous and 
inconclusive, and especially so when made by one 
not conversant with the subject and without 
guidance from the arguments of counsel and 
'evidence of experts. Phoodee Bihee v Govind 
Chunder Roy, 22 W R 272, referred to The value 
of expert evidence of handwriting discussed 
Reg. V Harvey, 11 Cox C C. 546, referred to. To 
-constitute an admission, the document need not be 
written by the party against whom it is used : 
it IS sufficient if it is found m his possession and 
his conduct thereto creates an inference that he was 
aware of its contents and admitted their accuracy , 
but, unless this is done, the document cannot be 
used against him as proof of its contents What 
conduct "Would properly give rise to such inference 
depends on the facts of each case The mere fact 
of possession of letters is not of much value, unless 
it IS shown that their contents were recognized 
and adopted by the replies elicited or the conduct 
inspired by them The expression “ wages war 
in s. 121 of the Penal Code must be construed in 
its ordinary sense, and a conspiracy to "wage war, 
or the collection of men, arms and ammunition 
for that purpose, is not waging ivar An agree- 
ment betiveen two or more persons to do all or any 
of the unlawful acts mentioned in s 124 A of the 
Penal Code is an offence, and the fact of the purpose 
not being immediate is only material in connection 
with s 95. No proof is necessary of direct meeting 
or combination, nor need the persons be brought 
into each other’s presence; but the agreement 
may be inferred from circumstances raising a 
presumption of a common concerted plan to carry 
out the unlawful design Nor is it necessary that 
*all the accused should have joined in the scheme 
Trom its mception. Ehcitmg answers from 
mtnesses while under examination- in-chief or 
Te-examination, by leading questions, deprecated. 
Per Cabndtjff, J — Regard being had to the defini- 
tion of “proved” in s. 3 of the Evidence Act, 
“moral conviction,” provided it is based exclu- 
sively on evidence that is admissible, is not distin- 
guishable from “legal proof” Save when an 
accused person is being examined under s. o 
-the Criminal Procedure Code, there is nothing to 
'prevent a Magistrate from eliciting information 
from him by independent enquiry so long as the 
information is voluntarily given A statement 
by an accused to the police, which tells against him 
but does not amount to an admission of 
is admissible in evidence. Each case mus e 
•decided as it arises wuth reference to the question 
whether the particular statement is or is not a 
•confession. Queen v. Mc^omld, 10 B. L. • 
App. 2, Empress v Ddbee PersTiad, I o Gate. 

SSO, Queen v. Amir Khan, 9 B. L R. S6, 72, a nd 
JJmperor v. Mahomed Ebrahim, 5 Bom. B. u. 


JURY, BIGHT OE TRIAL BY-^concld 

referred to Queen v Humbole Chunder Ghose, 
I. L. R 1 Calc 207, Queen-Empress v. Mathews, 

I L. R 10 Calc 1022, Queen- Empress v. Meher 
All 2Iulliclc. I. L. R 15 Calc. 589, Imperartix v. 
Pandharinath, I L. R. 6 Bom 34, and Qiieeiu 
Empress v. Javecharam, I. L. R. 19 Bom. 363, 
discussed and distinguished. Handwriting may, 
in addition to the usual methods, be proved by 
circumstantial evidence under s. 67 of the Evidence 
Act, which prescribes no particular kind of proof. 
Neel Kanto Pandit v. Juggobundhoo Ghose, 12 
BLR App. IS, Ahdool Ah v. Abdoor Ruhman, 
21 W. R 429, and Abdulla Paru v. Gannibat, I. L R. 

II Bom. 690, referred to Babixdra Kitmab 
Ghose v ExMpbrob (1909) I. L. B. 37 Calc, 467 


KABULIYAT. 

See Transfer of Property Act, s, 105. 

14 C. W. K. 73 

Kdbidiyat, construction 

of — Rent, partly in money and partly in Und — Fixed 
rent — Evidentiary value of later documents between 
different parties in construing an earlier one. "Where 
the terms of a document clearly point to the fact 
that the rent is to be partly m money and partly 
in kind, the rent cannot he regarded fixed in amount, 
even though the habuliyat is a molarrari one, 
and in the original deed the two items of rent in 
kind and rent in cash w^ere lumped up and ex- 
pressed as a consolidated money-rent. An earlier 
document cannot be construed by reference to a 
later document which is not between the same 
parties. Baneswar Mitkherji v. Uimesh Chanbra 
Chakbabarti (1910) • I. L. B. 37 Calc. 628 

KAIMI LEASE. 

See Landlord and Tenant. 

I. L,B. 37 Calc. 815 

KAMATHIS. 

See Hindu Law— Inheritance. 

I. L. B. 34 Bom. 553 

« KHABACH-I-PA3NDA1N.” 

See Mahoi^iedan Law — arbiage. 

I. L. B. 32 All. 410 

KHAS EOSSESSIOH. 

suit for— 

See Chowkidari Chakban Lands. 

I, L. B. 37 Calc. 57 

KHATEBAB. 

— inamdar’s name entered as — 

See Land Revenue Code (Bom. Aot V 
OF 1879), ss 3 (11). 217. 

I. L. B. 34 Bom. 686 
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liAMBARBAH. 

Ejectment, suit fov— Central Pro- 
vinces Land Mevenue Act {XV 111 of 1881), ss. 
112, 138. A lambardar is only a representative 
of tlie proprietary tody of a mehal m its relations 
vith Government, and is not entitled alone to 
bring a suit for ejectment. Nilmaki Gotjntia 
V. JOGENDBA GotJNTIA (1910) 

I. L. B. 37 Calc. 694 

Ij Am) ACQUISITIOIST ACT (I OF|1894). 

Compensation — Valuation of 

lesidential 'pro'peiiy — Elements to he considered — 
Evidence before Acquisition Officer — Practice The 
income of a property whether actual or imaginary 
is no doubt one of the recognised starting points 
for a valuation, but it is a mistake to thmk that 
it is the only element to be taken into consider- 
ation. In the case of residential propertj^^ to 
endeavour to arrive at the market value solely, on 
the basis of an hypothetical rent may work grave 
inj*ustice to the o^vner. There are commodities 
which may possess a value in the market not for 
the return they give on capital m vested but for the 
advantages and enjoyment which accrue from 
their possession. Residential property, m the 
sense of property which a purchaser ■fishes to ac- 
quire for his own residence, is such a commodity. 
The first question to determine is whether there is 
a demand, and if there is a demaid the original 
cost IS the most important element for consider- 
ation It is the duty of legal practitioneis attend- 
ing before the Acquisition Officer to assist him in 
amving at a valuation by putting before him all 
the iniormation and materials at their disposal. 
In the matter of Land Acquisition Act In the 
matter of Government and Stjehanand (1909) 

I. L. B 34 Bom. 468 

^ 2. — “ Land ” — Acquisi- 

tion of outstanding interest where Government owns 
fee-simple. Per Chandavabkab, J — ^To acquire 
a land [Sc. under the Land Acquisition Act] is not 
necessarily the same thing as to purchase the right 
of fee-simple to it, but means the purchase of such 
interests as clog the right of Government to use it 
for any purpose they like. The defimtion given to 
the W'ord “ land ” in s. 3 (a) of the Act is not ex- 
haustive .... The use of the inclusive verb 
includes ” shows that the Legislature intended to 
lump together in one single expression— , 

•* land several things or particulars, such as the 
soil, the buildings on it, any charges on it, and 
other interests in it, all of which have a separate 
existence and are capable of being dealt with either 
in a mass or separately as the exigencies of each 
case arising under the Act may require. Per 
Batchelor, J . — Government are not debarred from 
acquirmg and paymg for the only outstanding 
interests merely because the Act, which primarily 
contemplates all interests as held outside Govern- 
ment, directs that the entire compensation, based 
upon the market value of the whole laud, must be 
distributed among the claimants. In such cir- 


liA-TSTD ACQTTISITIOlSr ACT (I OB 1894> 

— contd- 

cumstances there is no insuperable objection to 
adapting the procedure to the case on the footing 
that the outstanding interests, which are the only 
things to be acquired, are the only things to be 
paid for. In the matter of the Land Acquisition 
Act. The Government of Bombay v. Esueali 
Salebhai . . . I. Ij. B. 34 Bom. 618 

s. 18. 

See Compensation. 

I. Xj. B. 34 Boni. 488* 

See Practice . I. Ii. B. 34 Bom. 486 

See Valuation of residential peopeett. 

I. L. B- 34 Bom. 486 

s. 23 — Valuation of land — Com^ 

pensation — Market value of land — Valuation hy 
“ helts.^’’ The Government acquired land on the 
banks of the Hughly The owners objected to the 
Collector’s award The Special Judge, on reference, 
determmed the amount of compensation by basing 
his calculations on a system of dividing the land 
into belts On appeal the High Court rejected the 
Special Judge’s method of valuation and upon a 
careful consideration of previous awards and 
prices realised on sales of land m the neighbourhood 
and other matters, increased the amount Held, 
on the appeal of the Government to His Majesty 
in Council, that the argument based on the great 
experience of the Special Judge in such cases 
amounted to a demal of the right of the High 
Court to review his findings. The judgment of 
the High Court which gave due weight to the 
evidence in the case was affirmed. Secretary 
OF State for India v. The India General 
Steam Navigation and Railway Co., Ld. ( 1900 ) 
I. X.. B. 36 Calc. 967 t 
14 C. W. H. 134 

s. 32 — Widow’s estate — Purchaser 

of widoiv^s estate, if may withdraw compensation 
money — Refund of money withdrawn, poioer of Court 
to order — Investment of compensation money. A 
■widow’s estate m a property was sold without any 
legal necessity and purchased by the defendant.. 
Subsequently the land was acquired under the 
Land Acquisition Act and the defendant withdrew 
the compensation money. In a suit by the rever- 
sioners for a declaration that they were not bound- 
by the sale to the defendant and for a deposit of 
the money in Court for investment in Government 
securities : Held, that the defendant could be 
compelled to refund the money into 'Court for the 
purpose of investment and the Court has authority 
to give directions for proper investment of the 
money in the interest of the reversioners in accord- 
ance with the rules of justice, equity and good 
conscience in the absence of any statutory power. 

S. 32 of the Land Acquisition Act apphes to Hindu 
widows who hold possession of property as limited 
owners. Sheo Ratan v. Mohri, L L. R. 21 All* 
354: ; Sheo Prasad v. Jaleha, I. L R. 24 All. 189^ 
follo'wed. Mahammad Ah v. Ahammed Ali^ 
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IiAJirD ACQUISITIOIS' ACT (I OP 1894) 

— concld* 

s. 82 — ccncld* 

/. L. E. 26 Mad. 2S6, distinguished. Till the 
money passes into the hands of a person 
absolutely entitled thereto there is constructive 
reconversion of it into land. S 32 makes it reason- 
ably clear that although an ovner may be deprived 
ot the land for the sake of public purposes, the 
Legislature intended that the protection enjoyed 
by reversionary hens when land is in the hands of 
limited owners should not, by reason of the acquisi- 
tion alone, be completely vuthdravn Cases of 
this kind where land has been compulsorily con- 
verted into money stand on a different footing from 
cases where a Hindu widow inherits moveable pro- 
perty, and the 1aw" applicable to the latter case 
does not apply to the former. Qucere ; Whether 
the Land Acqmsition Court could compel refund of 
the money improperly vithdcawn m violation of 
s. 32, N6b%n KaU v. Banalata, /. L. E. 32 Calc. 921; 
Gdbinda Eani v. Bnnda Eani, /. L. E. 35 Calc 1104 : 
s.c. 12 C. W. N. 1039t referred to. Meinalini 
Dasi V. Abinash Cbandba Dutt (1910) 

14 C. W. 1024 

JjA1St> pok agbicdltitbal phe- 

POSES. 

See Bombay Land Revenue Code, s 48. 

I. L. B. 34 Bom 239 

IiAKDIiOBB. 

See Specieio Relief Act, ss 9, 42. 

I. li. B. 33 Mad 452 


right of— 


See Chatjkidaei Chakean Land. 

I. L. B. 37 Calc. 598 

IiAB-DLOBB AND TENANT. 


Col. 

1. Building, and Residential Lease . 2C6 

2. Custom . 
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3. Ejectment 
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4. Enhancement of Rent 
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7. Rent 
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. 212 

10. Misceixaneous 
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LAKDLORD AKD TEKALTT— coTtfd. 

1. BUILDING AND RESIDENTIAL LEASE. 

Building and Eesidential 

Lease — Hentah ihiy — Transferability — Transfer of 
Property Act {IV of 1882), s. 108 {j). Where there 
is a lease for building and residential purposes, in 
the absence of any intention to the contrary, indi- 
cated either in the terms of the grant or in the 
nature of the tenancy, the leasehold interest is 
heritable, and the tenancy does not determine by 
the death of the lessee, but vests in his legal personal 
representatives uho are entitled to give or receive 
the usual notice to quit. Such a tenancy, m the 
absence of any custom or contract to the contrar}’, 
IS governed by the provisions of the Transfer of 
Property Act, and is consequently primd facie 
transferable under s. 108 (;) of that Act. Kishoei- 
lal Roy Chowdhuey v KEisHNA-KAaina Chow- 
DHEANI (1910) . . I. D. B. 37 Calc. 377 

2. CUSTOM. 

■ Rights of tenant occupy- 

ing a house in the ahadi — Cusioin — Evidence — Natwe 
of evidence requisite to prove custom — Second appeal. 
The High Court, in second appeal, has jurisdictjoii 
to consider the evidence given in support of an 
alleged custom and to determine whether or not. 
that evidence is sufficient in point of law to estab- 
lish the custom set up. Hasliim Ah v. Abdul 
Eahman, I L. E. 28 All 698, and Ram Bilas v. 
Lai Bahadur, I. L E 30 All 311, followed. Gie- 
EAJ Singh v. Hakgobind Sahai (1909) 

I. L. B. 32 All. 125 

I 

3. EJECTMEJTT. 

— Suit for ejectment — 

Denial of landlord's title — Forfeiture. Where de- 
fendant in a suit for rent by the plaintiff, his land- 
lord, had demed his title and claimed to hold under 
a third party : Held, th't in a suit by the landlord 
for ejectment ot the defendant as a trespasser the 
defendant was debarred from pleading his tenancy 
and claiming to hold possession on that ground. 
Nilmadhab Bose v Ananta Bam Bagdi, 2 C. W. N. 
755; Fay'} Dhali v Aftabuddm Sirdar, 6 C. W. N. 
575; Eamgati Mohurer v. Pranhari Seal, 3 C. L. J. 
201; Khater Fli^tri v. Sadruddi Khan, I. L. E. 34 
Calc. 922y followed MaUiJca Dassi v Mahham. 
Lai Chowdhry, 9 C. W N. 928, distinguished. 
Sheik Maidhae v. Rajani Kanta Ray (1909) 

14 C. W. B*. 389 

4. ENHANCEMENT OP RENT. 


See Agea Tenancy Act (11 of 1901), 

ss. 74, 76, 76 . I. D. B. 32 All. 458 

See Ceowkidaei Chakean Lands. 

I. Ii. B. 87 Calc. 57 

See Intebpleadee. 

I. D. B. 37 Calc. 552 


Waiver — Enhancement of rent — 

Bengal Tenancy Act {VIII of 1885), ss. 43, 108 — 
Chur la'nds — Bight of Occupancy. A took a lease 
of a certain Government khas mehcd and executed 
a kabulial m favour of the Collector by which he 
(A) covenanted not to raise the rents of raiyats 
beyond the amounts mentioned in the settlement 
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liAISTDIiOKB AUD TEWAKT— cowidf. 

4. enhancement of rent— co?^cZ^^. 

^amabundi. The tenants, however, subsequently 
a<T:eed to pay rent at an enhanced rate on the 
ground that the fertility of the land had been 
increased Upon a suit for arrears of rent at the 
enhanced rate against the teannts, the defence was 
that A was bound by the Lahulicit executed in 
favour of the Collector, and as such he was not 
entitled to a decree at the rate claimed : Held^ 
that, inasmuch as the tenants voluntarily agreed 
to an enhancement of rent, they deliberately waived 
the benefit of the said covenant, and they could 
not impeach the vahdity of their own agreement 
on this particular ground. Z'imit Mandal v Gopi 
Sundari Dcisi, I L. R* S2 G(ilc 463 (vz-oZe), referred 
to. Under s. 180 of the Bengal Tenancy Act, 
a raiyat holding a chur land, but who has not 
acquired a right of occupancy, is liable to pay 
such rent for his holding as may be agreed on 
between him and his landlord, irrespective of the 
provisions of s 43 of the Act J ahand m Baksh 
Mallik V. Ram Lax Hazrah (1910) 

T. Ti. E. 37 Calc. 449 


2,1 Eent-in. kind — Enhancement of 

rent hy addition of a rent-in-kini — Bengal Tenancy 
Act {VIII of 1886), s 29 S 29 of the Bengal 
Tenancy Act apphes even where a money-rent is 
enhanced by the addition of a rent in- kind. 
Kishori Mohtjn Bose v. Sheikh Ujir (1910) 

I. L. B. 37 Calc. 610 

3 ^ Prevailing rate of rent — Occw" 

pancy faiyats — Enhancement of rent — Proof of ris^ 
%n price of staple food’ crops, how ascertained and 
Courts duty in the matter — Prevailing rate for similar 
land in same or neighhouring villages with same ad- 
vantages — Bengal Tenancy Act {VIII of 1885), ss, 
29, 30, 32, 39. In a suit for enhancement of rent 
under s. 30 of the Bengal Tenancy Act, it is the 
duty of the Court to refer to the price hsts prepared 
under s. 39, whether the parties to the suit pro- 
duce these or not. It is right and proper that the 
Civil Court, in directing a local investigation under 
s. 31 (6), should indicate to the officer holding 
the investigation what it is that the Court pre- 
cisely requires Where the Court is satisfied that 
all the rent in the village should be excluded from 
consideration in finding out the prevailing rate in 
the village, because it is fixed in a mode which 
contravenes the provisions of s. 29 of the Bengal 
Tenancy Act, then an enquiry should be directed 
which will bring to hght the pervading rate of rent 
paid by occupancy raiyats for lands of a similar 
description and with similar advantages in the 
neighbouring villages. Nabik Chahdba Shaha v. 
Kula Chahdba Dhab (1910) 

I. L. E. 37 Gale. 742 


5. LEASE. 


IiAlSrDLOBD ANTD TEINAINT— conZd. 

5, LEASE — contd. 

Trees planted after lease — Right of removal of trees 
hy tenant — Fixtures, doctrine of — Bengal Tenancy 
Act {VIII of 1885), s. 23 — 'Transfer of Property 
Act {IV of 1882), ss 2, 108 {h) In the absence of 
any special provision in a lease granted before the 
Transfer of Property Act (IV of 1882) came into 
force, the property in the trees planted by the 
lessee after a kaimi lease had been granted does 
not vest in the landlord. The rule laid down in 
s 108, cl (h) of the Transfer of Property Act (IV 
of 1882) has no application to such a case. The 
lease in the present case not being for agricultural 
or horticultural purpose, s 23 of the Bengal 
Tenancy Act has no application The 
doctrine of the English Law of Fixtures cannot 
be appropriately extended to this country on 
equitable grounds. Bam v Brand, 1 App. Gas 
762; Mears v Callender, \190T\ 2 Ch. 388i Elwes 
V Maw, 2 Smith’’ s Leading Gases 189 ; 3 East 38; 
Ness V Pacard, 2 Peters 137, referred to The 
Law of Fixtures is not recognized under the 
Hindu or Mahomedan laws. Thakoor Chunder 
Paramanick v. Ramdhone Bhuttacharjee, 6 W. R> 228; 
B L. R F. B 595. Secretary of State v. Charles- 
worth Pilling Co., I. L. R 26 Bom. 1, Khodee- 
ram Serma v Trilochun, 1 Mac. Sel. Rep. 35; Jankee 
Singh V. Bakhooree Singh, {1856) Beng S. D. A. 
761, Pogose v Nyamutoollah, {1858) Beng S. D. A. 
1517, Bri) Bhookun v. Dahee Dyal, {1863) 2 Agra 
8 D A 480, Kalee Pershad Dutt v Gouree Pershad 
Dutt, 5 W R. 108, relied upon Before the passing 
of the Transfer of Property Act, the doctrine of 
the English Law of Fixtures did not prevail in this 
country, and the provisions of that Act substan- 
tially reproduced the law on this subject as recog- 
nised by Hindu and Mahomedan jurisprudence 
Ismai Kani Rowthan v. Nazaroli Sahih, I. L R 
27 Mad. 211, referred to. Mofiz Sheikh v. Rasik 
Lal Ghose (1910) . I. Ii. E. 37 Calc. 816 

2 — Sarbarakari jamai lease— 

Construction — Intermediate tenure if can be created 
between proprietary and putm interests. Where 
a pottah recited that a sarbarakari 'jamai settle- 
ment had been taken from the zemindar at a 
certain annual rental and continued “ I hereby 
confer upon you all the powers I had to realise 
the rents, etc , payable by the putnidars. 

By virtue of these powers you shall be competent 
to sue those putnidars in my behalf and using my 
name. ... I have executed am-muktear- 
namahs in your favour . . . lest your appli- 

cations ... be not accepted by the Collec- 
tor.” Held, upon a construction of the pottah, 
that it did not create any interest in land as that of 
a tenure-holder but offiy a personal obligation 
between the grantor and the grantee. Semhle : 

A zemindar cannot create a permanent tenure 
between his own interest and putm taluk of the 
first degree. Bibi Jabao Khmabi Sahara v. 
Hanifttddih Akahd (1909) * 14 0, W, N. 389 


X, Trees — Kaimi lease — Lease created 

before the Transfer of Property Act {IV of 1882 ) — 
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liAHBLORB AOT) TBITAISTT— conf 7. 

5. LEASE-~co?icZc7. 

3 , Mokurari pattahj construe* 

■tion of — Conflict between area and boundaries — 
Landlord and tenant. It is only when the boun- 
daries of a land can he ascertained mth perfect 
certainty that an intention to convey all lands 
comprised within those boundaries can be inferred ; 
if the boundaries are uncertain the intention should 
be taken to be to convey the specihed quantity of 
land within those boundaries : Held, upon a con- 
struction of the 'patlah m the case, that the dimen- 
sions specified were an essential part of the descrip- 
tion ot the land conveyed and not a cumulative 
'description of it which was to be governed by the 
boundaries. Held, further, that m the ci'-cum- 
stances of the case the intention should be inferred 
to have been to pass the specified quantity of land 
only Daniel Herrick v Garret Sixb^, L R 1 
P. C A 4S6 Mellor v Walmesley, [1905'] 2 Ch. 164, 
referred to. Kumar Raimeshar Malia v Ram- 
TARAK Hazra (1909) . . 14 C. w. 288 

6. MINERAL RIGHTS. 

— Permanent tenure oj an 

agricultural character — Underground rights not 

mentioned in lease — Minerals under surface of land — 
Rights of Zemindar — Onus of proof — Transfer of 
Property Act {IV of 1882), ss 108, 117. The ques- 
tion for decision in this case, whether certain 
•Goswamis, the sebaibs of an id cl and lessees of a 
village in the zemmdari of the appellant, the Rajah 
of Paohete, had under their lease, which had been 
granted by a predecessor in title of the appellant 
about 00 years ago, acquired any rights to the 
minerals beneath the surface of the village which 
they could have transmitted to the respondents 
who claimed to hold under them There was no 
document or evidence defimng the terms of the 
lease to the Goswamis. Two decrees m favour of 
the Rajah for the payment of an annua' rent of 
R 22-15-6 by the Goswamis were put in, in one of 
which they were described as “ cultivators ” and 
in the other as “ britti-holders.” There was no 
evidence whatever that the Rajah had ever granted 
mineral rights in the village to the Goswamis or to 
any other peison. Both the Courts in India found 
that the village was a mal (rent-paying) village of 
the zemmdari of the Rajah, and that no prescrip- 
tive right had been proved by the respondents to 
any underground rights m the village. The High 
Gourt held that the zemindar had created a per- 
manent tenure of an agricultural character, and 
that the tenure-holder would possess all under- 
ground rights in the absence of express reservation 
by the zemindar. Held, by the Judicial Committee 
(reversing that decision), that the title of the zemin- 
dar Rajah to the village being established, he must 
be presumed to be the owner of the underground 
rights appertaining thereto in the absence of evi- 
dence that he had parted with them, and no such 
evidence had been produced. Field’s Bengal 
Regulations, Introduction, page 36, referred to. I 


j LATTBLOED AITD TEETAITT— conJi. 

6. MINERAL EIGHTS— concM. 

In the case of leases under the existing law of 1882 
(the Transfer of Property Act, IV of 1882, s. 108), 
no right arises for a lessee to work mines not open 
when the lease was^ granted Hari Narayak 
Singh Deo v Sriram Chakravarti (1910) 

I. I,;R. 37 Calc. 723 

7. RENT 

1. -- Presumption of permanency 
of rent — Record -of -Rights — Bengal Tenancy Act 
{VIII of 1885), as amended by Bengal Acts III of 
1898 and 1 of 1903, ss 50, 105, 115 When an 
application is made under s 105 of the Bengal 
Tenancy Act, as amended Bengal Acts HI of 
1898 and I of 1903, for settlement of rent, after the 
final publication of the record- of -rights, the tenant 
IS entitled, in view of the provisions of s 115 of the 
Bengal Tenancy Act, to the benefit of the presump- 
tion under s 50 of the same Act Radha Ktshore 
Manikya v. Umei Alt, 12 0 W. N 904, approved 
Secretary of State for India v. Kajimuddi, I. L R. 
26 Calc. 617, distinguished. Ptrthichand Lae 
Chowdhby V Basarat Ali (1909) 

I. L. B. 37 Gale. 30 

2 , — ^ . One suit for rent of different 

tenancies, if maintainable — Bengal Tenancy 
Act {VIII of 1885), ss. 20, 29, els. (a) and (b)— 
Presumption under s 20 lohen arises — Effect of divi- 
sion of tenancy. When there are several tenures 
held by the same tenant the landlord may institute 
one suit for the rent of all the tenures, but if he does 
so he cannot put the tenancies to sale in execution 
of the decree so as to enable the purchaser to avoid 
incumbrances. Hridoy Nath Das v Krishna Pra- 
sad Sircar, I. L. R. 34 Calc 29S 'sc 6 G L. J; 
153 11 C W. N. 497; Baikanta Nath Roy v. 

Thakur Debendro Nath Sahi, 11 0. W N 676 
Nanda Lai v. Sadhu Charan, 7 G. L. J 96 ; Bipra 
Das V. Rajaram, 13 G W. N. 650, referred to. No 
indexible rule of law can be laid down that the 
division of a tenancy creates or does not create a 
new tenancy Whether it does or does not is a 
question of the intention of the parties to be decided 
on the evidence Uday Chandra v. Nripendra 
Narayan, 13 G. W. N. 410 ; Madhu Mala v Alfa- 
zuddi, 13 G. W. N. 962, referred to. Mullus: 
Chand Dass V. Satish Chanura Das (1909) 

14 C. W. IN. 335 

3. Denial of lessor’s riglit to 

sue — Estoppel. Held, that a tenant who had 
taken a lease from one of several trustee.s was 
not competent to deny his lessor’s right to sue 
alone for the rent. Musammat Purnia v Torah 
Ally, 3 Wyman 14, and Jainarayan Bose v. Kadim- 
bini Dasi, 7 B. L. R 722, referred to Kesho Das 
V. Maksud AN Das (1910) . ’ I. Ii. B. 32 All, 213 

4 , Suspension of rent — Substan- 

tial interference by landlord with enjoyment of holding 
by tenant — Tenant when entitled to suspension of rent — 
Bond fide interference, what is. Where there is sub- 
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LAKBLOBD ANB TEKAI^T— 

7. BENT — condd* 

stantial interference by the landlord ^^nth the ten- 
ant’s enjoyment of his tenure even though there is 
no complete eviction, the tenant is entitled to 
suspension of rent for the period during which 
there vas such interference Kadiimhim Dossia 
V. Kashee Nath Biswas^ 10 W B S3S ; Dhunpat 
Singh V Kazim Ispahani, I L B 24 Calc 296 ; 
Harro Kiiman v Puma Chandia, 1 L. B 28 Calc 
188 ; Lahia Sundari v Suinomoyee Dasi, 5 C. W 
N. 353, discussed J auction-purchased a dur- 
putni vitb pover to annul incumbrances and served 
notice to quit on the sepvtmdars who refused to 
}ueld possession On J attempting to take forcible 
possession, criminal proceedings ensued as a result of 
which the seputni was attached under s 146 of the 
Criminal Procedure Code, on the 3rd October 1902, 
The land attached was subsequently let out to 
i^aradar who paid rent to the putmdar and depos- 
ited certain sums as I'jara rent in the Collectoiate. 
Some of these sums deposited were vithdravn by 
J as dur-putmdm. In 1906 the seputnidars 
obtained a decree establishing their seputni title and 
in pursuance of that decree withdrew some ot the 
ijara rent that was deposited in the Collectorate. 
bn a suit for rent by J against the seputmdars for 
the period during vhich the propeity was under 
attachment , BeU, that the circumstances con- 
stituted substantial interference by the landlord 
with the tenant’s enjoyment of his tenure such as 
disentitled him to recover rent for that period 
Beld, on the facts of the case, that it was not such 
loud iide interference without prejudice to the 
tenant as would entitle the landlord to receive rent. 
Banee Surnomoyee v. ShoosJiee Mookhee, 12 Moo. 
I. A. 244, distinguished. Mahomed Jeatjllya 
MeA^T V. SXIKHEAIJTNESSA BiBI (19101 

14 C. W. 446 

8 RIGHT OF OCCUPANCY. 

— Occupancy right, extin- 

guishment of — New occupancy right in the same 
holding — Acquisition of adverse rights in two capa- 
cities — Non-occupancy raiyat, if he can sub-let and 
create incumbrance — Bengal Tenancy Act {VIII of 
1885), ss 22, cl. (2), 159, 160, cl. (g). When an’occu- 
pancy right is extinguished by the operation of 
s. 22, cl. (2) of the Bengal Tenancy Act, a new 
occupancy right cannot be acquired in the same 
tenancy by the co-sharer proprietor by whose 
action the occupancy right has ceased to exist. 
The ovTier of a holding cannot acquire a right 
adversely to himself in his other character as co- 
proprietor. A non-occupancy raiyat is a ranyat, 
and the land held by him is a ‘ holding ’ ; s. 159 of 
the Bengal Tenancy Act applies to non-occupancy 
holdings also, A non-occupancy raiyat is not 
prohibited from sub -1 ettmg and may have an 
under-raiyat under him, and may create a protected 
interest undei s. 160, cl. {g), if his landlord allows 
him so to do An incumbrance may be created 
by a non-occupancy raiyat on his holding, in limit- 


IiAHDIiOBD AISTD TE3NAHT— ccncM, 

8. RIGHT OF OCCUPANCY-^cowcZc^ 

ation of his own interest, however limited, by way 
of sub-lease. Ram Lal Sijkul v. Bhbla Gazi 

(1910) .... I. Ii. R. 87 Calc.’J09' 

9, TRANSFER BY TENANT. 

Transfer of a portion of 

j a non transferable jote — Joint possession — Transfer, 
validity of. The purchaser of a portion of a raiyati 
jote which IS not transferable without the landlord’s 
consent, and \vhere there is no finding of such con- 
sent, IS not entitled to have joint possession of tho 
^oie. It IS open to tenants in occupation of a 
portion of the 70 /e to question the validity of the 
transfer. Agahjax Bibi v Panatjlla (1910) 

I. L. R. 37 Calc. 687 


10. MISCELLANEOUS. 

Representation, principle 

of — Decree against recorded tenants, effect of — 
When the recorded tenant represents a hold- 
ing on behalf of all his co -sharers, such holding 
passes by a sale in execution of a decree for arrears 
of rent obtained by the landlord against such 
tenant. Ashok Bhuiyan v Karim Bepan, 9 C. 

N. SiS, discussed. Jagattaha Dasst v. Daulati 
Bewa (1909) . . I L. R. 37 Calc. 75 

2 , Bnrgadar — Burgadar, if tenant 

— Suit for hurga lent, if maintainable in Small Cause 
Court — Small Caise Couits Act {IX of 1887), Sch. 
II, cl. {8) Settlement with a burgadar, under 
wEich he undertakes to cultivate the land for a 
half share of the produce, the remaining half going 
to the owner, does not by itself create the relation 
of landlord and tenant between the parties. A 
smt for recovery of the price of his share of the 
produce by the owmei is maintainable in the Small 
Cause Court. Kadb Mandal v. Ahadali Molla 
(1910) .... 14C.W.]N.629 

3 , 3N on- occupancy raiyat — 

SemUe ’ Whether a tenant who enters upon a 
land held under a de facto proprietor, can acquire 
a raiyati interest there in even though the de 
facto possessor ultimately turns out to be no 
real owuier in case the tenant should have entered 
on the land in good faith. Binad Lal v Kalu, 
I. L. B. 20 Calc. 70S, Peary Mohun v Badhika- 
Mohun, 8 C W. N. 315 . s.c. 5 C L. J. 9, re- 
ferred to. Where a tenant has acquired the status, 
of a non-occupancy raiyat in respect of any land, 
he is entitled to possession of land w^hich has 
accreted to his holding. Gour Han v. Bhola, 
I. L. B. 21 Calc. 233 ; Beni Pershnd v Chaturi,. 
4 C. L. J. 63 . s.c. I. L B 33 Calc. 444 ; Amjad AU 
V. Kader^an, 13 C. W. N 269 . s.c. 8 C. L. J. 537 p 
Ahmed Bepari v. Tohi Mahomed, 13 C. W. N. 267 : 
s.c. 8 C. L. J. 538 ; Mia Jan v. Ahramah, 8 C. L. J, 
541, referred to. Madhu v Sabab Ali (1910) 

14 C. W. K". 681 
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liAKDLOKD AISTD TEISTAISTT PROCE- 
BDRE ACT (BElSra VIII OE 1865). 

See Undee-T ENURE, sale op. 

I. L. B. 87 Calc. 823 

LAllfB-BEVEinJE ASSESSMER-T ACT 
(MAD. I OE 1876). 

Party driven to me fcr 

separate regisiraiton not entitled to damages for 
refusal to register — Action for money had and received 
— Bequest when implied. The alienee of a portion 
of an estate, who is driven to a civil suit to enforce 
separate registry, under Act I of 1S76, all the parties 
to the alienation not consenting to the transfer, is 
entitled to recover only the costs of such suit and 
not any further damages. In an action to recover 
money paid by plamtiS for the defendant at his 
request, a request ^nll generally be implied where 
the defendant has notice of the payment being 
made for him and does not dissent I\Tiere the 
circumstances show that the owner of property 
which is saved by another party knew that the 
other party was laying out his money in the ex- 
IDectation of being repaid, the inference of an under- 
standing between the parties amounting in law to 
an implied contract will unhesitatingly be drawn. 
Falcke v Scottish Imperial Insurance Company y 34 
Ch, D. 249y referred to. Where a portion ot an 
estate is alienated and the vendor and vendee agree 
that the vendee should pay the vendor a certain 
amount as the vendee’s share of peshkash on the 
portion, ahenated, which amount is in excess of the 
amount ascertained on separate registry to be due 
on such portion, the vendor is interested in paying 
the peshhash, as he makes a profit in doing so and 
he can recover the amount so paid. Naeayana- 
SWAMI Naidu V Vellanki Seeenivasa Jagan- 
nadha Rao (1909) . I. L. R. 88 Mad, 189 

LAPSE TO MONASTERY. 

— custom of— 

See Hindu Law — Succession. 

14 C. W. IT. 191 

LEADIHG QDESTIOITS. 

See JUBY', EIGHT OF TRIAL BY. 

I. L. R. 37 Calc. 467 

LEASE. 

See Landlord and Tenant — Lease. 

See Stamp-duty. 

I. L. R. 87 Calc. 629 

See Transfer of Property Act, s. 105* 
14 C. W. IT. 73 

1, Solehnama — Unregistered Soleh- 

nama^ admissibility in evidence of — Registrar 
txon Act {III of 1877)9 s. 17 y els {d) and {8). A soleh- 
nama, by w’hjch no immediate interest m immove- 
able property is created, and whereby there has 
been no demise, does not amount to a * lease ’ ■'^^nthin 
the meamng of clause {d) of s 17 of the Registra- 
on Act, and is merely an agreement to create a 
lease on a future day. Such a document falls 


( LEASE — contd» 

within clause (h) of s. 17 of the Indian Registra«* 
tion Act and is admissible in e\idence without 
registration. Panchanan Bose v Chandi Chaean 
Misra (1910) . . 1. L. R. 37 Gale. 80a 

2. Multifarious document — 

One lease with several parties concurring to it — Stamp 
Act {II of 1899), ss 5, 28 {3), 35, 57 {1\ The con- 
currence of several parties to one and the same 
lease does not make it a multifarious document 
'Within the meamng of s. 5 of the Stamp Act. The 
stamp-duty on such a lease is the same as on a 
conveyance for a consideration equal to the amount 
or value of the fine or premium tor which the lease 
is granted. In it P abase a Collieries, Ltd. 
(1910) . . . . L L R. 37 Calc. 629^ 

3. Letter containing all the 

elements of a lease, whether admissible 
in evidence without registration. Pay- 
ment of rent at a reduced rate on the basis of that 
letter, effect of — Conflicting descriptions of the subject* 
matter of a grant — Lessee not put in possession of 
specific area mentioned in the lease, effect of — Mistake 
of fact — Abatement of rent. In a suit for rent at a 
certain rate, the lessee pleaded that by virtue of a 
letter addressed to him by the lessor, the latter was 
entitled to get rent only at a reduced rate. The 
letter contained a defimtion of the reduced rental, 
recited the area of the land demised under the 
lease, the nature of the interest granted by the 
lease, and the instalments in which rents were 
payable . Held, that the letter being a non-testa- 
mentary instrument which purported to limit m 
future a vested interest of the value ot Rupees one 
hundred and upwards m immoveable property, 
was not admissible in evidence without being regis- 
tered JBirn') Mohinee Uassee v. Kedar Nath 
Karmakar, 1 L, B. 35 Calc, 1010, referred to. Beld^ 
also, that the mere fact that rent for some years 
had been received at the reduced rate did not bind 
the lessor to accept rent at that rate in future, in- 
asmuch as, even if the letter had been treated as 
an agreement for reduction of rent, it was not en- 
forceable in law, having been made without con- 
sideration. Where there are two conflicting de- 
scriptions of the subject-matter of a grant, or tw o- 
conflicting parts of the same description, that which 
IS the more certain and stable, and the least likely 
to have been mistaken or to bave been inserted in- 
advertently, must prevail, if it sufficiently identi- 
fies the subject-matter Newsom v. Pryerr s 
Lessee, 7 Wheaton U. S, 7, refen ed to. But where 
these two elements — ^the boundaries and the quan- 
tity — are equally certain and exactly defined, or 
the boundaries are as precise and definite as the 
quantity is specific and exact, and there is gross 
divergency between the quantity specified and the 
quantity found to be included within the defined 
boundaries, preference should be given to that ele- 
ment of the description of the subject-matter w inch 
is more consistent with the intention of the parties 
to be collected from the other parts of the deed, 
illuminated, if necessary, by the surrounding cir- 

I cumstances and the subsequent conduct of the* 
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XEASE — concW, 

parties. Lord v Tht Commissionas for the City of 
Sydney, 12 Moo. P. G 473, 14 Eng E. 991 , White 
V Lulling, 93 TJ S 514 , Croghani v Nelson, 3 
How U S 187 , and Holmes v. Trout, 7 Pet. U S. 
171, referred to Where a lease is taken of a 
specific quantity of land ^uthin definite boundaries, 
both the lessor and the lessee being under a common 
mistake that such quantity exists within the 
boundaries, w^hile in fact it is much less, there is 
no valid contract, and the parties are entitled to 
recession thereof , but the defendant has the option 
to affirm the contract, and hold the lease for the 
lesser quantity with proportionate abatement of 
rent. Paget v. Marshall, 28 Ch D 255 ; Horns v 
Pepper ell, 5 Eg 1 . and Gairard v FrankeU 30 
Beav 145, referred to Diirga Pra-Sad Singh v 
Rajendba Nar\in B\gchi (1909) 

I. Ii. B. 37 Calc. 293 

XEAVE TO APPEAL. 

See Privy Council . 14 C. W. IT. 872 

LEGAL ITEOESSITY. 

See Hindu Law — Alienation by widow- 

14 C. W. IT. 895 

LEGAL PRACTITIOITEIl. 

duty of— 

See Land Acquisition Act (I of 1894). 

I. L, B. 34 Bom. 486 

— Misconduct — Pleader — Cheating du 

eni out of the sub'jecUrmtter of suit — Penalty — 
Bemoval from practice — Suspension. Where it 
was found by the Chief Court, before wffiom 
the appellant practised as a pleader, that he had 
taken advantage of his position of trust in order 
to cheat his client out of the subiect-matter of 
the suit and obtain it for himself, and on the 
appellant’s application for a review of the finding, 
he instead of pressing it, deliberately admitted the 
charges made against him m the sense in which 
those charges ivere understood by the Judges : 
Hdd, that the Chief Court was amply justified in 
X^assiqg orders removing the appellant perma- 
nently from the list of pleaders on the ground of 
misconduct, and the subsequent order of the Court, 
upon the application for review, reducing the 
penalty to suspension from practice for three years 
went as far in the direction of mercy as it properly 
could go. In the matter of Chandra Singh (1910) 

14 C, W. IT. 621 

XEGAL PBACTITIOITEBS’ ACT (XVIII 
OP 1879). 

ss. 12, 14 — Muhtear — Conviction of 

rioting — Liability to suspension from practice — Con- 
viction if conclusive. Two muktears who were 
parties to a proceeding under s. 146 of the Criminal 
Procedure Code, in the course of which a chur^ 
the subject of the proceeding, was attached under s. 
146 and placed in charge of a receiver collected 
^ numbei of armed men who formed an unlawful 


LEGAL PBAOTITIOITEBS’ ACT (XVIII 
OP 1879)— concld. 

ss. 12, 14 — concld. 

assembly with a view to take forcible possession of 
the chur : Held, that, having regard to the character 
of the offence, an order under s. 12 of the Legal 
Practitioners Act could properly be passed against 
them That in such a proceeding it was not open 
to them to go behind their conviction by the 
Criminal Court and invite the Court to examine 
the facts with a view to showing that the convic- 
tion w^as erroneous. Inie Bajendra Nath Muherjee, 
261. A 242 sc I L B 22 All 49 , 3 C. W N. 
736, followed. But the Court m such a case wall 
look into all the facts as tound to determine the 
position of the persons concerned In le Kali 
Prasanno Bosu Chaudhury (1910) 

14 C. W. K. 1073 

ss. 13, 14. 

See Practice . I. L. B. 37 Calc. 173 

LEGAL EEPBESEITTATIVE. 

dee Bengal Tenancy Act, 1885, Sch. 
Ill, Art 6 . . 14 O, W. IT 971 

See Civil Procedure Code (Act XIV of 
1882), ss 241, 252, 647. 

I. L. B. 34 Bom. 646 

LESSEE. 

See Lessor and Lessee. 

liability of— 

See City op Bombay Municipal Act 
(Bombay Act III of 1888), s 305. 

I. L. B. 34 Bom. 593 

, liability of, to pay rent after 

transfer — 

See Lessor and Lessee. 

I. L. B. 37 Calc. 683 

LESSOR AITD LESSEE. 

— * Transfer by lessee — 

Liability of lessee to pay rent after transfer— Privity 
of estate — -Transfer of Property Act {IV of 1882)9 s. 
108 The duration of liability of a lessee to pay 
rent to the lessor lasts as long as his estate remains 
in his possession and no longer ; and after an 
assignment of the lease, the privity of estate 
between him and the lessor ceases, and the assignee 
becomes liable for the rent. Metha v Gadadeear 
Rai (1910) . . . I. L. B. 37 Calc. 683 

LETTERS OP ADMIITISTBATIOIT. 

dee' Court Fees Act, s. 19-1 (I). 

I. L. B. 33 Mad. 93 

See Hindu Law — Succession. 

I. L. B. 37 Calc. 214 

See Probate , I. L. B. 87 Calc. 224 

See Probate and Administration Act, 

ss. 50, 69 . . 14 C. W. K. 119 
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LETTEBS OP ADMINISTBATIO’N'— 

concld‘ 

— Pidbate and Admims- 

iraUon Act (F of 1881), ss 23, 64 — Hindn, death of, 
leaving widoiv who survived over 30 years — Applica- 
tion for letters of administration when no estate left 
io he administered It is no doubt not necessary for 
the Probate Court to decide iiliat assets aie likely 
to come to the hands of a petitioner foi letters of 
administration, but it is also the dut’> of the Court 
in granting letters of administration to consider 
whether there IS any estate ^\hatever to be admin- 
istered, In the goods of Nursing Chunder Bysack, 
3 C. W. N 635, Lalcshmi Narain v. Nanda Bam, 
9 C, L. J 116, relied on. Baghu Nath v. Pate Koer, 
6 C W, N 345, distinguished. Where the object 
of the litigation appeared to be not to administer 
the estate of the deceased (a Hindu, who had died 
so long ago as 1875 and Avas survived by his widow 
in possession till 1907) but really to obtain a decla- 
ration of heirship so as to fortify the successful 
party in any regular suit that may be instituted ; 
Held, that no grant should be made, although objec- 
tion on this ground w as taken for the first time upon 
appeal from the order of the District Court grant- 
ing letters of administration. Lalit Chandba 
Chowdettey V Baikuntha Nath Chowdeeby 
(1910) . . , . 14 C. W. 3N. 463 

IiETTEBS PATENT, 1865. 

els, 12, 14 — Cause of action arising 

partly within jurisdiction — Puither cause of action 
arising wholly outside junsdiction — Joinder — Time 
of application. An application under cl. 14 of 
the Letters Patent to join a further cause of action 
arising whollj outside the jurisdiction, can be 
made in a case in which leave to sue has to be 
obtained undei cl 12; nor is there anything m 
ch 14 to show^ that this application must he 
made before the plaint is filed. There is nothing 
to prevent the plaintiff making the application at 
any time before the hearing, but it w’ouid certainly 
be advisable for him to make it at the time the 
plaint is presented. John Geoboe Dobson v 
The Keishna Mills, Ltd. (1910) 

I. L. B. 34 Bom. 664 

el. 15 — Order of Judge refusing to de- 
cide whether arhifratois are going beyond scope of 
their authority — “ Judgmeni^^ — Appeal — Const} uction 
of submission to arhirahon. An order of a Judge 
dismissing a petition to revoke a submission to 
arbitration on the ground that the ailitrators are 
going beyond the scope of the reference is a judg- 
ment within the meaning of cl. 15 of the Letters 
Patent and as such is appealable Such an order 
compels a party to submit to the jurisdiction of 
arbitrators though he complains 1;hat no such 
j'uriscliction exists. It decides a question of right, 
namely, w^hether or not he is by the terms of refer- 
ence to arbitration deprived of his right at common 
law to have the dispute decided in the ordinary 
w'ay in a Court of law. It goes to juiisdiction and 
is not passed as an exercise of discretion. Atlas 
Asstjbance Company, Limited v. Ahmedbhoy 
Habibbhoy (1908) • , I, L, B. 34 Bom, 1 


LIBEL. 

Words defamatory per 

se — Imputation of crimtyial o'§ence — Fair Comment- 
— Privileged occasion — Hansard's Parliamentary 

Beports, admissibility of — Statement of Newspaper 
Conespondent — Evidence of bad character — Proceed- 
ings m Parliament — Evidence Act (I of 1872), ss 55^ 
57, 78 (2) — Malice — Plaintiffs political character — 
Deportation — Begulatwn III of 1818 — Judicial 
notice — Issues — Reputation — Damages, assessment 

of The expression “that the plaintiff has been 
griiU of tampering with the loyalty of the Punj’ab 
sepoys ” amounts to an imputation that he has 
been guilty of an offence under ss. 124A and 131 
of the Indian Penal Code, and is pumsbable wuth 
transportation for life. A fair comment on matter 
of public interest is not libel. Menvale v. Garsovy 
20 Q. B. D 275, referred to. Per Hakington, J. 
Imputing a ciiminal offence to a person is not fair 
comment, and that the fact that another person 
on a privileged occasion made a similar statement 
IS no protection to the defendants. Publication of 
a fair and an accurate report of proceedings in 
Parliament is privileged even though the w'ords 
are defamatoijL Wason v. Walter, L B 4 Q. B. 
73, ref ei red to. A libel, which is prnuleged w^hen 
it appears as the report of a speech in Farliamentr 
IS not privileged w'hen it appears as the statement 
of a newspaper correspondent The proceechngs of 
Pailiament may be proved, under s. 78 (2) of the 
Evidence Act, by the Journals of the House of 
Commons or by copies purporting to be printed by 
order of the Government. Where the gist of the 
action was damaged to the plainliff’s character, the 
defendants wereeniitled to show that the plaint- 
iff was a person w'hose reputation wwld not be 
damaged by a particular libel in question. The 
fact that the plaintiff was a man of considerable 
influence m the Punjab, and took part in a meetirg 
calculated to influence the minds of the people 
against the Government, and that he w^as deported 
seven weeks after the meeting under a Regulation 
empowering the Government to take that step for 
the purpose c f preserving a portion of His Majesty 
dominions from internal commotion, should be 
taken into consideration in assessing the damages. 
In mitigation of damages, the defendants can give 
e\udence of the plaintiff’s bad character, but net 
evidence of rumours and suspicions of bad character. 
Scott V. Sampson, S Q. B. D. 491, referred to. Per 
WoODBOFEE, J. Subject to certain well-known 
limitations, that which has i robative fcrce is evid- 
ence. The depcrtation of the plaintiff w^as evidence 
as throwung light on the character of his agitation 
previous thereto and as thus affecting damages. 
The ] 'resumption of regularity required that it 
should be assumed that the deportation appeared 
to Government to be necessary. "When the pre- 
sumption had operated to this extent, the fact 
presumed might itself form the basis of a further 
inference that what had appeared to be necessary 
had so appeared, because there was an actual cause 
in fact for such appearance The subject of * judi- 
cial notice ’ discussed ; and the meaning of s. 67 of 
the Evidence Act explained. Hansard is an appro- 
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TtlBEL -coiicld 

priate book of reference in case of Parliamentary 
debates. Fau comment is not a branch of the law 
of privileged oe canon. The law as to fair comment 
stated. The Code requires that issues should be 
settled on the Original Side of the High Court 
Reputation includes both character and disposi- 
tion, and disposition is not the less pioven because 
it appears on the face of the tacts deposed to by 
the plaintiff himself, or is a piopei inference from 
those facts Assessment of general damages dis- 
cussed The Engbsh cases which deal with the 
question of the revision of damages hy the Court 
of Appeal have no apjilication in this country 
where the jr.iy system, with rebXDect to which the 
English decisions have been given, does not prevail. 

“ The Englishmant,” Ltd v Lupat Ra (1910^ 

I. Ii. B. 37 Calc. 760 

XIOEKSE. 

See Railways Act, s 7 

I. L. B. 34 Bom. 252 

JjXEN. 

See Solicitor’s lirn for costs. 

I. L. B. 34 Bom. 484 

XIEUTENABTT.aOVEBE’OB. 

See Bail , . I. L. B. 37 Calc. 412 

XIMITATIOE". 

See Adverse FossBSsioit. 

I. X. B. 32 All. 389 

See Civil Procedure Code ^Aot XI V" of 

1892), s. 54 . 14a.‘W*.K.882 

*See Civil Procedure Code (1882), s 230. 

I. X B. 32 All. 130 

See Limitation Act (XV of 1877), s 19. 

I. X. B. 32 All. 51 

See Lemitation Act (XV of 1877), s 19, 
ScH II, Arts. 120 and 148 

I. X. B. 32 All. 33 

See Limitation Act (XV op 1877), Sen 

II, Art. 85 . I. X. B. 32 All. 11 

See Limitation Act (XV of 1877), Sch 
II, Arts 91 and 141. 

I. X. B. 32 All. 392 

See Limitation Act (XV of 1877), Sch. 
II, Arts. 134, 148 

I.X.B. 32A11 160 

See Liimitation Act (XV of 1877), Sch 
II, Art. 179 (4), 

I, X. B. 32 All. 257 
‘ See LimTATiON Act (IX of 1908). 

See Maintenance grant. 

I. X. B. 87 Calc. 674 
. See Mortgage . I. X. B. 37 Calc. 790 
See Public De.mands Recovery A- t, 
s. 16 . . 14 0. W, E*. 607 

See Transfer of Property trp (TV of 

1882), s 90 . I. X. B. 34 Bom. 640 i 


XIMITATIOIT— 

1, Endowment — Adverse possession 

— Dispute betiaeen senior ani junior cJielas as to 
succession to Hiiidu maths — Ekranama allotting one 
math to senior chela in peipetmty and the other to 
junior chela as adhikan — Suit instituted within twelve 
years from senior chekds death, hut 27 years from 
date of ekrarnama — -Hindu Law. The mohant of 
the temple of a Hindu idol who was in possession of 
tw'o maths, one at Bhadrak and the other at Bibi- 
sarai, died leaving two chelas, or disciples, between 
whom a contioveisy arose as to the right of succes- 
sion to the maths and the }pToperty annexed to them 
The dispute \vas settled by an arrangement embo- 
died 111 an ekrarnama, dated 3rd of November 1874, 
executed by the senior chela in favour of the junioi 
chela, by which the math at Bhadrak was allotted 
in perpetuity to the senior chela and his successors, 
ivhile the math at Bibisarai and the prox>erties an- 
nexed to it were allotted to the junior chela (de- 
scribed therein as an adhikan) and his successors 
for the pm poses connected with his math, subject 
to an annual payment of R15 towards the expenses 
of the Bhadrak math. Less than twelve years 
after the death of the senior chela, but consider- 
ably more than that x>criod aftei the date of the 
ekrarnayna, the ax)i)ellant, the successor of the senior 
chela, brought a suit against the junior chela to 
recover i>ossession of the properties annexed to 
the Bibisarai math, on the allegation that they were 
debutter property dedicated to the worship and 
service of the jelaintifi’s idol, and held by the re- 
spondent (representing the junior chela) as an 
adhikan in charge of the Bibisarai math and 
asserting it to be a math subordiiate to the Bhad- 
rak math . — Hdd (affiimmg the decision ot the High 
Court), that the property dealt wuth by the ekrar-- 
nama w'as, xerior to its date, to be regarded as 
vested not in the mohant, but in the idol, the 
mohant bemg only its rejpresentative and manager, 
and consequently that from the date of the ekrar- 
nama the possession of the junior chela, by virtue 
of its terms was adverse to the right of the idol, 
and of the senior chela as representing that idol, 
and that the suit was haried by bmitation Bamo- 
DAR Das V Lakhan Das (1910) 

I. X. B. 37 Calc. 886 

2. Adverse possession, against 

Crown — Party relying on title hy adverse possessioyi 
against Crown must prove 60 years'" adverse posses- 
Sion — Burden of proof shifted on Crown by proof of 
adverse possession for shorter period. A party who 
rests hib title on possession adverse to the Crown 
must prove such possession for 60 years Secretary 
of State for India v. "ViraBayan, I. L. B. 9 Mad. 
175, explained. Where lands have been notified 
as a reserved forest under the Madras Forest Act, 
a claimant desirous of establishing his title against 
the Crown by adverse possession must x^rove 
adverse possession for 60 years, before the notifi- 
cation. Where adverse possession for a shorter 
period is proved, it hes on Government to show 
that it has a subsisting title, by showing that such 
possess on commenced within 60 years before such 
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date. In this part of India, it is a well established 
rule of common law that waste land, not being the 
property of an individual or community belongs to 
Government Islands formed within 3 miles of 
the mainland vest in the Grown Chelikani Rama : 
Rau V, Secretaby of State for India (1909) 

I. Ii, B. 33 Mad, 1 

XiIMITATIOM ACT ( XIV OE 1859). 

B. 1, el 15. 

See Limitation Act {XV of 1877), s 19, 
ScH II, Arts 120 and 14S 

I. X., B. 32 All 33 

liIMITATIOISr ACT (XV OF 1877). 

ss. 5 and 7 — AppUcation to file an 

appeal in formd pauperis —Delay in making the ap- 
plication — Minor applicant — Excuse of delay — 
Prohate — Grant of probate — Question of title not 
affected by the giant — Bes 'judicata — Civil Proce- 
dure Code (Act V of 1908). s. 11 A suit filed in 
formd pauperis was decided on the lOth B'eb- 
a-uary 1908. An application for leave to ap- 
peal in formd pauperis was presented to the 
High Court on the 13th April 1908 ; but as it 
was beyond time it was rejected On an applica- 
tion to excuse the delay, it was excused on the 
ground that the applicant having been a minor, 
s 7 of the Limitation Act, 1877, applied. At the 
hearing, it was objected that the application for 
permission to appeal in formd pauperis must be ] 
treated as an appeal, and that s 5, and not s. 7 of | 
the Limitation Act, applied to it. Held, over- 
ruling the contention, that whether the application 
was treated as f alhng undei s 5 or under s. 7 of the 
Ximitatijn Act, 1877, the result was the same. If 
it fell under s. 5, as an appeal, then under the 
second paragraph of that section, which applied 
to appeals, the Court had jurisdiction to excuse 
delay, after the period of hmitatijn prescribed for 
the presentation of an appeal had expired If, on 
the other hand, it be treated as an app'ication and 
fell under s. 7 of the Limitation Act, it was clearly 
within time and there was no need of excusing 
delay because the section provided that a minor 
could apply after he had attained the age of 
majority within a certain period The probate is 
conclusive only as to the appointment of executors 
and the vahdity and the contents of the will ; and 
on the application for probate it is not the provmce 
of the Court to go into the question of title with 
reference to the property of which the will purports 
to dispose or the validity of such disposition. 
Chintaman Vyankatrao V . Ramohandra Vyan- 
KATRAO (1910) . . I. Ii, B, 34 Bom. 589 

s, 8 — Putni Regulation {Reg VIII of 

1819), s. Id — Suit to set aside sale — All co-sharers if 
must sue 'jointly — Parties — Right of minor co-owner 
to sue separately — Limitation — Limitation Act {XV 
of 1877), s, 8, Sch. 11, Art. 12 — Ground of exemption 
from limitation if must be specified in plaint when 
plaintiff minor — Amendment — Civil Procedure Code 


LIMMATIOir AGO? (XV OF 1877 }— aotUd. 

s. 8 — contd* 

{Act XIV of 1882), s. 54 The decision in Jogesh- 
war Roy v. Raj Narain M liter, I. L. R 31 Calc 195 : 
s c. 8 G W. N. 168, did not lay down that under 
s 50 of the Cml Procedure Code (Act XIV of I8S2), 
a plaintiff could not take advantage of any ground 
of exemption not set up m the plaint. Nor did it 
lay down that m no circumstances should the 
plaintiff who has omitted to set up such a ground 
be allowed to amend his plaint. When the plaintiff 
or all the plimtiffs is or are a minor or minors it is 
not usual tor them to jiiead exemption from the 
law of limitation as prescribed by that section, 
So, too, where one or more of several p ainliffs is or 
are a minor or minors, if the provisions of s 8 of 
the Limitation Act (XV of 1877) ^ apply, time 
would not have commenced to run against any of 
them and it would not be necessary to expressly 
claim exemption. One of several co-owners of a 
putni taluk can alone institute a suit to set aside a 
pulm sale as contemplated by s. 14 of Reg VIII of 
1819, provided the purchaser is made a party and 
the whole sale is sought to be set aside. Annoda 
Persad Roy v. Er shine, 12 B. L. R 370, referred to. 
S. 8 of the Limitation Act (XV of 1877) has no 
application to such a suit, and a minor co-owner 
would be entitled to bring such a suit even though 
the adult co-owners have allowed their right to be 
time- barred. Gangadhar Sarkar v Khaja 
Abdul Ajij Nawab Saltmulla Bah.aditr (1909) 

14 C. W. 3Sr. 128 

s. 8, Seh. II, Art. 179, expl I— 

Limitation Act {IX of 1908), s 7 — Minor decree- 
lioldeis — Applications for execution by guardian — 
Attainment of majority by one decree-holder — Appli- 
cation by gmrdian takes effect in favour of all — Right 
of the major decree hAder to give discharge to the 
juigment-dd}tor in respect of the judgment-debt Two 
minor sisters, who were born m the years 1881 and 
1887, obtained a decree against the defendants in 
May 1900 The minor decree -holders were repre- 
sented by a guardian appointed by the Court. 
The said decree was confirmed by the High Court 
in appeal in March 1901. Subsequently the guar- 
dian presented applications for the execution of 
the decree in 1904, 1905 and 1906, and while the 
last application was pending the guardian died. 
Thereupon the decree-holders presented an appli- 
cation for execution as majors in 190S. The de- 
fendants contended that as the elder decree-holder 
had attained majority, the application by the guar- 
dian was, as to her, unauthorized and the execu- 
tion of the decree was barred as against her. It 
was further contended that as the eider decree- 
holder could from the time of her attaining maj'ority 
make an appheation and give a good discharge to 
the judgment-debtor for the decretal -d^^^bt without 
the concurrence of the minor, time had, therefore, 
run against both under s. 8 of the limitation Act 
(XV of 1877) or s. 7 of the Limitation Act (IX of 
1908) Held, that by reason of the first explana- 
tion of Art. 179 of the Limitation Act (XV of 
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LIMITATION ACT (XV OF 1877)— conic?. 
— s. 8 — concld» 

1877) an application made by a representative of 
one of joint decree-holders takes effect in favour 
of all. Therefore, though the elder deciee-holder, 
had attained majority, the applications made by 
the guardian as the next friend of the minor decree- 
holder took effect in favour of both. Held, further, 
that the contention under s. 8 of the Limitation 
Act of 1877 or s. 7 of the Limitation Act of 1908 
^Yas inconsistent vith the decisions in Govindrani v. 
Taita, I. L R 20 Bom 3S3, and Zmnir Hasan v. 
Suiidar, I HR 22 All 199, the applicability of 
which had not ceased oving to any change in the 
words of s 7 of the Limitation Act of 1908 Man- 
CHAND Pai^achakd V Kesari (1910) 

I. li. B. 34 Bom. 672 

s. 12, Sell. II, Axt. 152— Part?/ 

applying for portions of the record, entitled to dedhct 
time spent %n obtaining them Where a paitj’ ap- 
pealing from the decree of a lower Couit applies 
for copies of the judgment and decree at different 
times, the time which he is entitled to exclude in 
computing the period of limitation for such appeal 
IS the aggregate of the periods required to grant 
the copies after the applications were made 
Raman Chetiy v Kadirveln, 8 Mad L J 148, 
referred to and approved. Silamban CAetty v 
Ramaitadhan Chetty (1909) 

I. li. B. 83 Mad, 256 

s. 19 — Limitation — Acknowledgment — 

Authority of managing pc finer to acknowledge a debt 
as due by the firm — Receiver Held, that the mana. 
ger of a firm wLo has pow er to borrow and repay 
money on lehalf of the firm has power also 
to acknowledge a debt by either immediately 
giving a promissory note, or subsequently, upon an 
adjustment of accounts or in any other way m the 
course of business, making boi.d fide admissions in 
WTiting. Held, also that where in the course of a 
suit for dissolution of partnership a receiver has 
been appointed to discharge the debts and liabil- 
ities of the firm, the mere fact that a claim w*hich 
was within time when made is not adjudicated 
upon by the Court until after the expiration of more 
than three years, does not render the claim a bad 
claim against the partnership assets. Lalta 
Prasad v. Babit Prasad (1909) 

I. L. B. 32 All. 61 

s. 19, Sch, II, Arts. 120 and 148 — 

Acknowledgment by widow in possession of husband's 
estate not binding on reversioner — Limitation — Act 
No. XIV of 1859 {Limitation), s. 1, cl. 15. Held, 
that the wudow^ and daughter of a mortgagee 
in possession as such of the mortgaged property 
are not competent to give an acknowledgment 
of the title of the mortgagor so as to save limit- 
ation, within the meaning of the Indian Limit- 
ation Act, 1877, in respect of a suit for redemption 
brought by the representative in interest of the 
original mortgagor against the reversioners. Bhag- 
wanta v. SukM, I. L R 22 All 33, and Chhiddu 
Singh V, Burga Bex, I. L, R 22 All 382, referred 


LIMITATION ACT (XV OF 1877)— conic?, 
s. 19 — concld, 

to. Held, also, that, unless there is a distinct pro- 
vision to the contrary, the validity of an acknow’- 
ledgment set up by a plaintiff as saving limitation 
in his favour must be decided with reference to the 
law in force w'hen the suit is brought, and not with 
reference to that in force when the acknowledg- 
ment was made. Gurupadapa Basapa v. Virbha- 
drapa Irsangaga, I. L. R. 7 Bom. 459, referred to . 
Shib Shankar Lal v. Soni Ram (1909) 

I. L. B. 32 All. 33 

s. 20 — Payment of interest on behalf of 

minor by manager of a pint Hindu family, efiect of — 
Duly authorised Agent." A payment of in- 
terest by the manager of a joint Hindu family con- 
sisting of himself and his minor brothers, is a pay- 
ment the “duly authorised agent” of the 
minors within the meaning of s 20 of the Limita- 
tion Act, 1877. Sabada Charan Chakravarti 

V Durgaram De Singha (1910) 

I. L. B. 37 Calc. 461 

s. 22— 

See Negotiable Instrument. 

I. L. B. 33 Mad. 115- 

See Parties . I. L. B. 37 Calc, 229 

ss. 22, 28 — Civil Procedure Code 

(Act XIV of 1882), s. 31 — Civil Procedure Code (Act 

V of 1908), Order J, Rule 9 — Lands attached to 
vatan — Joint owners — Lease — Lease good till the 
death of the surviving pint owner — Gordon Settle- 
ment of 1864 — Suit by representatives of one pint 
owner to Recover possession — Representatives of the 
other pint owner pined as co-defendants with the- 
representatives of the lessee — Plaintiff's claim allowed 
to the extent of their shaie — Appeal by plaintiffs and 
co-defendants claiming their share — Limitation — 
Treatment of co-defendants as co-plaintiffs — Amend- 
ment of plaint and decree Certain lands attached 
to a vatan belonged jointly to tw'o brothers V and 
B. In the year 1872 the lands were let by V 
under a perpetual lease whicl'- was attested by D. 
B predeceased V In the year 1905 witlun 
twelve years from the death of F, his representa- 
tives brought a siut for the recovery of the lands 
let by V. Thry sought to lecover the entire lands 
on the ground of eldership The suit w'as brought 
against defendants In, \h and Ic as the heirs of the 
mortgagee of the lessee (ihe criginal l&t defendant), 
against defendants 2 and 3 as the heirs of the lessee 
and against defendants 4 and 5 as the heirs of D. 
The heirs of defendant 1 and defendants 2 and 3 
d.ef ended the suit on the ground, inter alia,^ of 
limitation, the suit not having been brought with- 
in twrelve years from the date of the lease. De- 
fendants 4 and 5 did not contest the plaintiffs’ 
claim. The first Court allow’^ed the plaintiffs’ 
claim to the extent of their share, namely, a moiety 
on the ground that their claim to that ex“^nt was 
not time-barred. On appeal by the plaints and 
defendants 4 and 5, the latter of whom in appeal 
claimed their share, namely, the other moiety, the 
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LIMITATIOiqr ACT (XV OF ^S^7)--contd. 
s, 22 — concld. 

Appellate Court awarded the other mciety to 
defendants 4 and 5. On second appeal by the 
heirs of the mortgagee : Held, affirming the decree, 
that the whole claim "was ^nthm time. A Vatandar 
IS entitled to alienate vatan lands for the term of 
his natural life and his childi’en although not 
separate in interest from him have no light to 
object to such alienation until after, his death 
Where a lease of vatan property is effected by on 
joint owner vith the consent of the other joint own- 
er the time for the recovery of the vatan propeity 
from the lessee runs from the date of the death ot 
the survivor of the joint lessors, Delendants 4 
and 5 having sought to recover in appeal their 
share which they had not asked for in the first 
Court. Held, allowing their claim, that they being 
parties to the suit instituted within the twelve 
years during which their right to a share in the 
vatan property could be effectually determined, 
the Court must deal vith the matter in controversy 
so far as regards the rights and interests of the 
parties actually brought before it by the institu- 
tion of the suit. A party transferred to the side 
of the plaintiff from the side of the defendant is 
not a new plaintiff to whom the provisions ot s. 22 
of the Limitation Act (XV of 1877) apply. Nagen- 
drahala Ddbya v Tarapada Achar^ee, 1. L R. 35 
Calc. 1065, concurred in Plamt and decree of the 
lower Appellate Court amended by entering defend- 
ants 4 and 5 as co-plamtiffs Xarsinh v. Vaman 
Venkateao (1909) , . I. L. B, 34 Bom. 91 

s. 23, Seh. II, Parts. 38, 115, 116— 

Transfer of Property Act, ss. 76, 92 — Mortgagor's 
right to compensation for property not deliver^ to 
him 1 $ based on a continuing obligation and time does 
not run till redemption — Time runs under Art 36 of 
Limitation Act from date of tort and not from date of 
knowledge. Under s 92 of the Transfer of Property 
Act, the mortgagor on paying the mortgage debt 
IS entitled to be put in possession of the mortgaged 
properties and the obligation to do so is a continu- 
ing obligation on the mortgagee which cannot 
cease so long as the right of redemption is not 
barred. The right of the mortgagor under s 76 
of the Transfer of Property Act to have accounts 
taken and to debit the mortgagee \Mth the loss 
caused to the mortgaged property, is cumulative 
and does not take away the remedy under s. 92 of 
the Act. Where the mortgagee in possession who 
is bound by the terms of the mortgage-deed to pay 
the Government revenue due on the land neglects 
to do so and the mortgaged land is sold, a suit for 
compensation by the mortgagor, brought more 
than SIX years after such sale and less than six 
years from the date of the decree m the redemption 
suit brought by the mortgagor, is not barred under 
Arts. 115 and 116 of the Limitation Act read 
with s. 23 of the Act. The express covenant in the 
mortgage-deed by the mortgagee to pay the Govern- 
ment revenue only states in words the liability of 
tbe mortgagee under s. 76 of the Act and does not 
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s. 23 — concld. 

curtail the general obligation of the mortgagee under 
the Act In suits for compensation for tort to 
immoveable property, the period of iimitf«tion 
prescribed in Art. 36 of Schedule II of the Limit- 
ation Act runs from the date of the tort and not 
from the time when the plaintiff has knowledge of 
such tortious Act Sivachidambaea Mudaliab v. 
KAmatchi Amivial (1909) . I. Ii, B. 33 Mad. 71 

— Seh. II, Arts. 2, 61, 62, 120— 

Limitation — 8uit to recoter pom a Municipal 
Board money alleged to have been illegally 
levied asocfjoi duty — Municipal Board's powers 
of taxation. A Mumcipal Board, in disregard 
of certain la%\ful orders of the Govern- 
ment of India, levied upon a Company trading 
uithin the municipal limits certain sums by way 
of octroi duty over and above \\hat they weie 
legally entitled to levy. Held, on suit by the 
Company to recover from the Board the sums so 
levied, that (i) the suit would he, and (li) that the 
suit was one for money had and received to the use 
of the defendant within the meaning of Art. 62 
of the second Schedule to the Indian Limitation 
Act, 1877 Morgan v. Palmer, 2 B SC. 729 ; 26 
R. R. 537, and Neate v. Haiding, 6 Exch. 349 : 
86 R R 328, referred to. Seth Karimji v. Sardar 
Kirpal Singh, Punp Rec 1886, 283, dissented from. 
Rajptita>7a Malwa Railway Co-operative 
Stores, Lo. v The Ajmere Municipal Boari> 
(1910) . . . I. Ii. B. 32 AU. 491 

Seh. II, Arts. 49, 145 — Where depo- 
sitary refuses on demand to return thing deposited^. 
Art. 145 and not Art. 49 applies Where moveable 
property is deposited and the depositary on demand 
by the depositor refuses to return the thing depo- 
sited, the period of limitation applicable to a si it 
to recover such property is that provided m Art. 
145 and not that in Art. 49 of the Limitation Act. 
The fact that the possession after demand and 
refusal is wrongful does not make Art. 49 appli- 
cable. Obiter : Where a thing is deposited for safe 
custody, the depositor has the right to demand the 
return of the thmg at any time, although the 
deposit might have been for a term. Gangineni 
Kondiah V. Gottipati Pedda Kondappa Naidh 
(1909) . . . I. Ii. B. 33 Had. 56 

Seh. II, Art. 85 — Limitation — 

Current mutual account" Held, that a “ mutual ’’ 
account within the meaning of Art. 85 of the 
second schedule to the Indian Limitation Act, 1877, 
is an account of dealings betu een two parties which 
are such as to create independent obligations in 
favour of one party against the other. Qanesh v. 
Gyanu, I L. R. 22 Bom. 606, and Ram Pershad v. 
Harbans Singh, 6 G. L J. 158, followed. Bhawan 
Singh V. Tika Ram, All. Weekly Notes {1S96) 186, 

referred to. Chittar Mal v Bihari Lal (1909) 

I. Ii. B. 82 All, 11 

Seh, II, Arts. 89, 115 — Suit for 

accounts against collecting agent — No express stipu-^ 


I 
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LIMITATIOISr ACT (XV OF 1877)— 

—Sell, II, Arts. 89, 115 — condd* 

latioYh to account yearly. In the absence of an 
express contract that account should be rendered 
at the end of each year, a suit by a landlord 
for accounts against his collecting agent, is 
governed by Art 89 of Sch. II of the Limita- 
tion Act (XV of 1877). Mail Lai Bose v. Amin 
Chand CJiattopadhay, 1 G. L. J. 211 ^ distin- 
guished. Jogendra Nath v Deb Nath^ SO W. N. 
113, and Shih Chandra v Chandra Naratn, I, L. B. 
31 Calc 719, followed. Debexdra Nath Ghosh v 
Sheikh Esha Huq Mistei (1908) 

14 C. W. 3Sr. 121 

Sch. II, Arts. 89, 115, 116, 182— 

iSuit against gomasta fer account — Hypothecation 
of immoveable property to secure agenfs liability 
— Limitation — Begistered contract — Stipulation to 
furnish periodical accounts. Ordinarily speaking, 
a suit by a principal against his agent for an 
account is governed by Art. 89 of the Limi- 
tation Act (XV of 1877) and the period is three 
years from either the demand for and refusal of 
such account or the termination of the agency. 
IVhere, however, there is a definite contract to 
account at the end of each year the appropriate 
Art. would be 115 as the contract would be broken 
by the failure of the agent to account at the end 
of each year. In either case, if the contract be 
registered, Art. 116 apphes and the period is 6 years. 
MgU Lai Bese v, Amm Chand Chattopadhay, 1 C. 
L J, 211, rehed on The fact that the agent had 
executed a habuliyat whereby he had hypothecated 
certain immoveable properties to secure his liabihty 
would not after the nature of the suit so as to make 
Art. 132 of same Schedule apphcable. Jogesh 
Chandra v. Benode Lal Roy Ghohdhry (1909) 

14 C. W. 122 

^ Seh. II, Arts. 91, 141 — Limitation 

— Suit to recover property sold by guardian during 
minority of plaintiff — Cancellation of sale deed 
ancillary — Decree for possession conditional upon 
restoring such pcrtion of the consideration as was 
for the minor's benefit. Held, that in the case 
of a smt to set aside an ahenation of the plaint- 
iS's property made during his minority by 
his guardian, the hmitation apphcable is that 
prescribed by Art. 141 of tbe second Sche- 
dule to tbe Indian Limitation Act, 1877. TJnni v. 
Kunchi Amma, I. L. B. 14 Mad 16, followed. 
Abdul Bahman v. SuJchdayal Singh, I. L. R. 28 
All 30, Jhamman Kunmar v. Tilohi, I. L. R, 25 
All. 435, and Bam Dei Kunwar v. Abu Jafar, 
I. L. R. 27 All. 494, referred to. When, however, 
such a sale is in part for the benefit of the plaintiff, 
he is in eqmty liable to make good to the purchasers 
the portion of the consideration by which he bene- 
fited, and be would be entitled to recover tbe pro- 
perty only on condition of bis paymg to the pur- 
chasers that portion of the consideration. Gobind 
Singh V. Baldeo Singh, I L.B 25 All. 330, referred 
to. Bachchan Singh t?. Kamta Prasad (1910) 

I. Ii. R, 32 AIL 392 


MMITATIOIN ACT <XV OF 1887)— 
Seh. II, Art. 95— 

See Princiral and Agent. 

I. Ii. B. 37 Calc. 81 
Seh. II, Art. 98— 

See Hindu La.w — Father’s Debts. 

I. If. B. 33 Mad. 308 

Sch. II, Art. 120— 

See Civil Procedure Code, 1882, s. 103 

I, D. B. 33 Mad. 3*1 

See Hindu Law — Inheritance. 

I. Ii. B. 34 Bom. 321 

See ^Iahomedan Law — Endowment. 

I. Ii. B. 37 Cale. 263 

- ... — Vatan — Suit by rever- 
sioner for declaration as nearest heir — Widow of 
the last male holder — Vested right The right to sue 
for a declaration of heirship to a vatan does not 
accrue until the death of the widow of the last male 
holder of the vatan, fche widow having a vested 
interest in it as the nearest heir. Ravji valad 
Mahadu v. Sakuji valad Kaloji (1909) 

I, L. B. 34 Bom. 321 

Sch. II, Arts. 120, 131— 

of tenant to sue in respect of excess collections 
arises on every occasion when excess collection is 
made — Art. 120 and not Art 131 of Sch. II of 
the Limitation Act applies to such suits. A land- 
lord had been collecting excess rents from his 
tenant from 1872. In respect of the excess collec- 
tion made m October 1898, the tenant brought 
a suit in December 1909 for a declaration that 
the landlord was not entitled to collect such 
excess : — Held, that the right to sue for such de- 
claration arose on each occasion the excess was 
collected; that the period of limitation was six 
years from the date of collection under Art. 120 
of Sch, II of the Limitation Act, and that Art, 131 
of the schedule did not apply to such suits. Sriman 
Madhabushi Achamma V Gopisetti Narayan- 
SAWMY Naidu (1909 . I. Ii. B. 33 Mad, 17 

Sch. II, Arts. 131, Q%—Cash 

allowance — Tastik — Arreaia of cash allowance, suit 
to recover. The plaintiff, the manager of the temple 
of Shii Laxmi Naiayan Dev at Hulekal, sued to 
recover from the defendants, the managers of the 
temple of Shree Madhukeshwar at Banawasi, a 
sum of R96 as arrears of a cash allowance 
(tastik) which the former was entitled to receive 
from the property of the latter. The defendants 
admitted the title of the plaintiff to the allow- 
ance but pleaded limitation as to tbe arrears 
for two out of the six years The lower Courts 
apphed Art. 131 of the Limitation Act, 1877, 
and allowed the whole of the claim. On appeal : 
Held, that the claim [was propeily allowed. A 
cash allowance of the nature as m the present 
case IS, according to Hindu law, mbandha or im- 
moveable property ; where it is annually payable 
the right to payment gives to the person entitled a 
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Sch. II, Arts. 131, 62 — co7icld* 

periodically recurring riglit as against tlie person 
liable to pay. The right to any amount which has 
become payable stands as to such person on fche 
same footing as the aggregate of rights to amounts 
which are to become payable and which have j 
become actually due. But where there are more 
than one person entitled to the payment as co- 
sharer and the payment is made to one of them by 
the person liable to pay, the eo -sharer receiving 
the amount holds it, minus his share, on behalf of 
the rest as money had and received for their use, 
though as to him with reference to the aggregate 
of rights, it is mbandha or immoveable property, 
an the nature of a periodically recurring right. The 
important question is who is the person sued and 
what is it that is sued for ’ If what is sued for 
IS the establishment of a title to the right itself, 
then Art. 131 apphes, whether the defendant is 
the person originally liable to pay or is a co-sharer 
who has received payment from that person. If, 
on the other hand, what is sued for is the amount 
of arrears, which has become actually payable to 
the plainti^, then there is a distinction between 
the person origmally hable to pay and a co-sharer 
of the plaintiS, who has actually received payment 
from that person. Art. 131 apphes in that case 
to the person origmally hable to pay, and Art. 62 
applies to the co -sharer who has received the pay- 
ment. Sakhaeam Haei V. LAxairPEiYA Tietha 
8wami (1910) . . I. L. B. 34 Bom. 349 

- SehL. II, Arts. 132, 184, 148— 

See Moetgagb , . 14 C. W. IST. 439 

Sch.. II, Arts. 134, 148— J/or^^7a</e 

— Redemption by one mortgagor — Nature of posses’- 
giQyi — Subsequent sale under another mortgage 
decree — Smt by another representative of mort- 
gagor for redemption — Limitation. Q, m 1850, 
mortgaged certain property and died leaving 
a son, a daughter, and a widow. The son ob- 
tamed a decree for redemption of the whole, 
which was sold to M H, 0 M and A, who re- 
deemed the mortgage. After the passmg of this 
decree G's son and widow mortgaged certam shares 
in the villages afiected by the original mortgage, 
and in 1891 these shares were sold in execution of 
a decree for sale and purchased hy M H and 
the representatives oi Q M and A Held^ on suit 
by the representative of G's daughter to redeem 
her share, that Art. 148 and not Art. 135 of 
the second Schedule to the Indian Limitation 
Act, 1877, apphed and the suit was not time-barred. 
Said-itd-ein Khan v. Ratan Lal (1909) 

I. li. R. 32 All. 160 

SoK II, Art. 139. 

See Gbant , I. L. B. 37 Calc. 674 

Sch. II, Arts. 139, 144 — Suits 

against represenatives of deceased tenant governed hy 
Art. J$9 and not 144. A suit against the represen- 
tatives of a tenant after the determmation of 


LIMITATIOIT ACT (XV OF lS77)^conid. 

Seh. II, Arts, 189, 144— cowcZd. 

the tenancy to recover the property leased is gov- 
erned by Alt. 139 and not by Art. 144 of 
Sch. II of the Limitation Act. Such a suit 
would be barred against the representatives 
if it would be barred against the tenant if ahve. 
Vadapalh Narasimham v. Dronamraju Seetha- 
ramaMurthy, I. L. B. 31 Mad 263, 16T y doubted. 
StTBBBAVETI Ra^HAH V. GUNDALA KamANNA (1909) 
1. 1.. B. S3 Mad. 260 

Sch. II, Art. 170. 

See Civil Peocsdueb Code, 1882, s. 234 
I. Ii. B. 32 AIX 404 

1. Seh. II, Art. 179 — Application 

against one judgment-debtor if saves limtiahon 
against ether. — Civil Procedure Code (Act XIV of 
JSS2)y s 245. An appheation for execution wiiich 
conforms to the requirements specihed in es. 235, 
236, 237 and 238 of the Civil Procedure Code and 
on which the Court permits execution is an 
application “in accordance with law ” within 
the meamng of Art, 179 of Sch. II of the 
Limitation Act, 1877. Where a decree was for 
possession against one set of defendants, for 
possession through tenants against another set 
of defendants, and for costs and mesne profits 
against all the defendants and an application 
was made for execution of so much of the 
decree as related to costs against some of the de- 
fendants, hut not against the others • Held, that 
a subsequent application for execution of the un- 
satisfied portion of the decree against those defend- 
ants against whom the previous application was 
not directed is not barred, if made within three 
years of the previous application. Baboda Kinkee 
Chowhhijbi V. Nabin Chanlea Dxttta (1909) 

14 C. W. H. 465 

2. Application for execution in 

accordance with, law — Decree — Execution — 
Execution made conditional upon payment of Gourt- 

— Application for execution without payment — ■ 
Dismissal — Second application loith payment — A 
decree v as passed on the 30th June 1900 whereby 
partition of immoveable property was ordered ; hut 
the execution of the decree was made conditional on 
the payment of the proper Court fees. On the 29th 
June 1903 an application to execute the decree 
was made, but it was dismissed as it was not 
accompanied by payment. A second application 
to execute the decree was presented on the 27th June 
1906 ; it was accompanied by payment.^ The lower 
Courts dismissed it on the gi'ound that it was time- 
barred inasmuch as the first application made in 
1903 was not one in accordance with law as requir- 
ed by Art. 179 of Sch. II to the Limitation Act, 
1877. Held, that the first appheation was made m 
accordance with law, for, upon that application, it 
was competent for the Court to order that the exe- 
cution should begin on the Court-fees being 
uuthm a certain date. Held, ^ further, that^ the 
second application was within time. Per Curiam: 

1 2 
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LIMITATIOir ACT (XV OP 1877)— con<i(. 

-- Sch, II, Art, 179 — oontd^ 

An application for execution of a decree to 
accordance with law must ask for something within 
the decree and not outside it Nathubhai Kasaj^- 
3>as V. Pba^tjiva-^ Lalchand (1909) 

I. L. B. 84 Bom. 189 


3 . Step in aid of execution—- 

Ctvil Procedue Code {Act XIV of 1882), ss.235, 
238, 245— Application for execution returned for 
amendment of formal defect — Application amended 
hut not refiled within Ume alloxoed and registeied — 
Limitation — Limitation Act {XV of 1877), Sch II, 
Art. 179 Where an application for execution of a 
decree made in proper form under s. 235 of the 
Civil Procedure Code (Act XTV of 1882) was 
returned hy the Court for supplying within 10 days 
the necessary extracts from the Collector’s register 
under s. 238 regarding certain shares of a revenue- 
pay mg mouzah and a correct valuation of this and 
other properties sought to be attached, hut the 
application was not refiled till long after the expiry 
of the 10 days, and some days after the period of 
limitation expired, and the decree-holder along with 
the apphcation filed a petition explaimng the delay 
and it was registered : Held, that the pievions 
application which w’as returned was a step taken in 
aid of execution, such as would save the amended 
application from hemg barred by limitation. Gopal 
Shah V. JanJci Koer, I. L. B 23 Calc 217, distin- 
guished and explained. Asgar Ah v Troilokya 
Hath Qhose, L L. B. 17 Calc. 631 ; Kifayat Ali v. 
Bam Singh, 1. L B 7 All. 359, 1 mat Dube v. Kah 
Charan Bam, I L. B. 20 All. 478 ; Gopal CImndra 
Manna Y. Gosain Das Kolay,I. L. B. 25 Gale. 594; 
referred to. That the decree-holders’ apphcation 
to the Collector for the extracts from the Collector’s 
register was itself a step in aid of execution Proper 
scope of s. 245 of the Code indicated Mathura 
Pbasad V. Anueago Koeb (1910) 

14 C. W. 3Sr. 481 

4. Step in aid of exe" 

cution — Be^ected application for adjournment to prove 
service of notice — Civil Procedure Code {Act XIV of 
1882), s. 248. An apphcation for adjournment to 
enable decree-holder to adduce evidence of service 
of notice under s. 248, Civil Procedure Code, is 
an application made in order to obtain from the 
Court an order in furtherance of the execution of 
the decree. Such an apphcation, even though it is 
refused, is a step in aid of execution. Mowab 
Naesihgh Bayal Singh v. Mowab Kali Chaban 
Singh (1909) . . , 14 C. W. IT. 486 

5. .cl, 4 — Decree — Execution — Stepin^ 

aid of execution — Applications for execution pre- 
sented by assignee of decree-holdei — Dismissal of the 
application for non-production of assignment deed, 
A decree was passed on the 12th October 1894 and 
an application to execute it %vas made by the 
decree-holder on the 16th August 1897. The pro- 
cess fee not having been paid, the apphcation was 
struck off. The second application to execute 


LIMITATION ACT (XV OF \Sll)—contd. 

Sch. II, Art. VIB— conoid, 

the decree was presented on the 16th August 
1900 by the assignee of the decree-holder ; 
but as be did not produce the assignment the 
application was struck off on the 27th October 
1900 The third application was presented by a 
mukhfear of the assignee on the 11th August 1903 ; 
but as neither the assignment nor the mukhtear- 
nama was produced it w^as struck off on the 9th 
October 1903. The same mukhiear presented a 
fourth application on the 19th December 1905. A 
notice was issued to the judgment-debtor under 
s 248 of the Civil Procedure Code (Act XIV of 
1882) and the apphcation was disposed of, the 
decree-holder agreeing to accept a pajunent of 
R45 from the judgment -debtor On the 11th 
December 1906, the fifth application to execute 
the decree was filed The lower Courts holding 
that the second and third applications could not 
he regarded as applications for execution made m 
accordance w'lth law, dismissed the fifth applica- 
tion as barred by the law of hmitation : — Held, 
that the present application was not baired, for the 
non-production of the mukhtearnama and the 
assignment did not prove that they did not exist in 
fact. Abdul Majid v. Muhammad Faizullah, IS 
All 89, followed. Vinayak Vama^t v Ananba 
TALAB Ramjt (1909) . , I. L. B. 34 Bom, 68 

6, - Execution of decree 

— LimitO'iion — Step in aid of execution — Civil Pro- 
cedure Code, 1882, ss. 257 A, 258- Application to 
certify payment made out of Court. Although 
a decree under s. 83 of the Transfer of Pro- 
perty Act, 1882, may not be capable of ad- 
justment under s. 257 A of the Code of Civil 
Procedure, 1882, yet where the parties had 
professed to make such an adjustment, and^ 
the judgment-debtor having paid certain instal- 
ments of the decretal money, the decree-holder 
had applied to the Court to have such pay- 
ments certified under s. 258 of the Code, it was 
held that such applications operated to keep the 
decree alive, although at the time there might have- 
been no application for execution actually pending. 
Sujan Singh v Hira Singh, I. L. B. 12 All. 399, 
followed. Tanni Das Bandyopadhya v. Bishtoo 
Lai Mukhopadaya, I. L B. 12 Calc. 608, referred to. 

Chhotey Singh v. Ishwabi (1910) 

I. L. B. 32 AU. 257 

1. ^Sch. II, Art. 180 An order 

in Privy Council affirming a decree of the High 
Court includes the directions in such decree ; an 
application to enforce any such direction is in 
point of law an apphcation to execute the order to 
the w'hole of w^hich Art. 180 of Sch II of the 
Limitation Act is applicable Kamini Debi v . 
Aghoee Nath Mekhebjee (1909) 

14 O. W. N. 357 

2. “Bevival* of decree, what 

is — Civil Procedure Code {XIV of 1882), s. 248, 
notice under — No revival where notice not issued. 
Where on an application for execution of a decree- 
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LIMITATIOTT ACT (XT OP l877)— concW- j LIMITATION ACT (IX OP 1908) — concld, 

Sch. II, Art. 180— concld. Sch. I, Art. 106— concld. 

more than one year old, order for execution u-as Specific assets realised within period of limitation. 
issued without the notice to the judgment-debtor If a suit for general partnership accounts and a 

lequired by s 248 of the Civil Procedure Code of share in partnership profits is itself barred, the 

isl’ such order for execution does not ‘ revive ’ plantifi in such a suit cannot be allowed to proceed 

the I’udvment within the ■meaning of Art. 180 of speculatively against any and every partnership 

Sch II°of the Limitation Act of 1877. It is ; asset which may have been realised by the de- 
only where such notice has been issued that the fendant after dissolution and within the period 
judgment or decree is ‘revived.’ Dessoo Yen- of limitation Merwanp Hormi^jt v Smtomp 
XATESA Pekumal Chetty V Srinivasa Kanga Suijotp, I. L. B. 6 Bom 628, distinguished 
pnxxT nQOQ^ I L B 33 Mad. 187 Ahmed Suleman v Bhagwa^’das \ isram and Co 

ROW (1909) . . . • ^ ^ ^ I. L. B. 34 Bom. 515 

LIMITATION ACT (IX OP 1908). j a i, t a i- i«« lai 

A f fYV ni 7i*?77) ^ Sell. I, Arts. 166, 181 

s. *7—Limiiah0)i Act {XV of 1677), , o m k 

s. Sch II, Art. 179, expl 1— Minor decree^ \ See Bengal Tenancy Act, s. 65. 

holders — Applications for execution 'hy guanlian , 14 C. W. IST. 1098 

Attainment of ma'jouty hy one decree-holder ^ p- j ^ ifti 

vhcation hy guardian takes effed in favour of , fceH. 1, Art. 

, all— Right of the major decree-holder to give I See Mortgage . I. Ii. B. 87 Calc. 798 

discharge to the judgment-deltor in ' 

the mdgment-debt Two minor sisters, who were LIS PENDENS. 

born in the years 1881 and 1887, obtain^ a decree /See^SALS for Arre.\rs of Revenge. 

against the defendants in May 1900. The minor O. W. N. 677 

decree-bold^s decree^ was Transfer of Property Act, s 52. 

appointed by the Court, ihe saia aeciee ^vas 14 C W M" 322 

confirmed by the High Court in appeal in March 14 C. W. JN . 

1901 Subsequently the guardian presented apph- LOCAL GOVERNMENT. 

j order of. authorising complalnl^ 

nendiniy the guardian died. Thereupon the decree- I riohy qe trial by. 

holders” presented an application for execution as | 1, L. R. 37 Calc. 467 

majors in 1908. The defendants contended that | of— 

Is the elder decree-holder had attained majority, ! powers o 

: i.oc,Ai.msP^o.noii 

time of her attaimng majority make an application Power of 3Iagtstrate to 

and dve a c^ood discharge to the 3 udgment-debtor i inspection during a trial to understand Ihe 

for tL decretal-debt without the concm-rence of ; ^.vidence and to determine ihe aedihiUty of witnesses 
the minor time had, therefore, run against both , ^i^ipoHing into judgment facts observed on such 
under s 8 of the Limitation Act (XV of 1877) or ! ^jispection— Disqualification of Alagistrate-Ille- 
<! 7 of the Limitation Act (IX of 1908) that ' conviction-^Cnminal Procedure Code (Act 

bv reason of the &st explanation of Art. 179 of [ y 1898), ss 148, 202, 293, 294, 556, Explanation. 
the Limitation Act (XV of 1877) an application ; ^ Magistrate may inspect the place of the occur - 
made bv a representative of one of joint decree- , of ofience in cases where he cannot follow or 

holders takes effect in favour of all. Therefore, understand the evidence without seeing the features 
though the elder decree-holder had attained , land, and he does not, merely by doing so, 

maioritv the applications made by the guardian , (^squahfy himseH from trying the case. But every 
as the next friend of the minor decree-holder took i possible precaution should be taken that the 
effect in favour of both Hdd, further, that the j inspection is only a view of the local featoes, and 
contention under s. 8 of the Limitation Act of 1877 1 immediate report of what he has seen should be 
or s 7 of the Limitation Act of 1908 was incon- j pj^ced on the record and laid open to the scrutiny 
sistent with the decisions in Govindiam v. Tatia, j ^^e parties The Magistrate can use the testi- 
I L B- 20 Bom. 383, and Zamii Hasan v. Sundar, mony of his own senses to test the veracity of the 
I L B 22 All. 199, the apphcabihty of which had ^yitnesses before him as regards the features of the 
not ceased owing to any change in the words of jocahty, but he cannot import into the case other 
^7 of the Limitation Act of 1908. Manchand j^atters of facts which he has himself observ^. 
Panachand V. Kesabi (1910) Where the Magistrate did not merely view the 

I, Ij. B, 84 Bom., 672 place of occurrence for the purpose of following or 

Sch L Art. 106— Smt for partnership understanding the e^dence and testing it 

aceownts-L^itation Act (IX of 1908), Art. 106— ! of the features of the locality, but imported into 
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LOCAL IITSPECTION— co»c/(f. 


3VEADK/AS ACTS — concld- 


his judgment matters of opinion and inference j 
based or circumstances not on the record and did j 
not place thereon the results of his local inspection . j 
— Heidi that he had committed an error of juris- | 
diction -uhich may have materially prejudiced I 
the accused, and that the conviction was, therefore, i 
bad in law. The Explanation to s 556 of the \ 
Criminal Procedure Code does not directly j 
authorize a Magistrate to make a local inspection, | 
but saves his jurisdiction to try a case, notwith- , 
standing his having made such inspection or in- j 
vestigation, and does not do away with the restric- 
tions under which they should be made Girtsh ■ 
Chunder Ghose v Queen- Empress, L L. R 20 Calc. | 
S67 ; Han K^slioie Miira v Abdul Bahi Miah, ! 
/. L, H 21 Calc 920 , Queen-Empress v. Manikam, 

L L. E. 19 Mad. 263 , hire Lain, I. L. R 19 AIL | 
202 ; Sain Dulali v. Empress, 3 G. W N 607 ; j 
Nidam Mondal v. Alaboxa Snlcat, 9 G. W N. 
ccxxu, and Lai Behan Saha v. Be'joy Sankar S^hiar, j 
10 C W. N 181, referred to Babbok Sheik v ' 
EiTPEEOR (1910) . . I. L. B. 37 Calc. 340 | 

LOCUS DELICTI, I 

See Emigration . I. L. B. 37 Cale. 27 i 
LOCtlS STAWDI. i 


■ to maintain suit— 


LU35IATIC. 

See Costs 


Ukdee-tenhre, sale ov 

I. L;B. 87 Calc. 828 


I. L. B. 34 Bom. 374 


1904— III. 

See City Municipality Act (Madras) 

ATAOrSTEATE ACTIEG IN TWO 
CAPACITIES. 

See JtrRisDiOTiox oi» Magistrate. 

L L. E. 87 Calc. 221 

MAGISTRATE, POWERS OF, 

— — — Distnctl Magistrate, 

power of, to cancel bond for keeping the peace or for 
good behaviour — Order directing prosecution for 
using forged renUreceipts m a proceeding before a 
subordinate Magistrate, for keepnng the peace, and 
ior abetment thereof — Judicial proceedings ^ — 
Criminal Procedure Code {Act V of 189S), ss. 4 (m), 
126, 4/6. Section 125 of the Criminal Procedure 
Code gives the District Magistrate the power to 
cancel a bond for keeping the peace for reasons 
which appear to him sufficient, but not the right 
to hear an appeal from an order in a proceeding 
un(^r s. 107 passed by a suboidinate Magistrate 
A District Magistrate has no jurisdiction under 
s. 4/6 of the Code to direct a prosecution for dis- 
honestly using a forged document and for abetment 
in respect of rent-receipts filed before a subordinate 
Magistrate in a case under s. 107 of the Code, which 
has been disposed of by him under s. 125, the pro- 
ceeding under which is not a ‘ ‘ judicial proceeding ’ ’ 
Dayanath Thakur V . Ei^ipeeor (1909) 

1. L.R. 37 Oalc. 72 
MAGISTBATE, TBAKSEEB OE. 


See Guardian ad litem. 

14 C. W. N. 256 

M 

MADBAS ACTS. 

1864—11, 

See Revenue Recovery Act 

1865— VIII. 

See Rent Recovery Act (Madras). 

1873— III. 


— Inquiry — Continuance 

of inquiry by another Magistrate without the examina- 
tion of the witnesses de novo — Criminal Procedure 
Code Act {V of 1898), ss. 146, 360. Section 350 of 
the Criminal Procedure Code applies to an inquiry 
under s. 145. Where a Magistrate, vho has com- 
menced such^ an inquiry, is transferred, and the 
District Magistrate has made over the case to 
another Magistrate, the latter has power, under s. 
350 of the Code, to proceed vithit without examin- 
ing the witnesses de novo. Anu Sheikh t?. Emperor 
(1910) . . , I, L. B. 37 Calc. 812 

MAHOMEDAN LAW. 

Col. 


See Civil Courts Act (Madras). 

— 1876—1. 

See Land Revenue Assessment Act. 

— 1887—1. 

Malabar Coivipensation for Tenants 
Improvements Act (Madras). 

- 1888— III. 

See City Police Act (Madras) 

- 1895— III. 

See Hereditary Village Offices Act 
(Madras) 


Divorce 

Dower 

Endowment 

Legitimacy 

Marriage 

Succession 

Trust . 

Wakp . 

Widow 

Will , 


. 237 
. 23T 
. 237 
. 239 
. 239 
. 241 
. 241 
. 242' 
. 242 
. 243 


See Succession Certificate Act 
OF 1889), ss. 4 AND *7, 

I. L. B. 32 All. 335 
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MAHOMEBAIS’ LAW-^X>IVORCE. 

Hanafi Law — Divorce — 

Talah need not he addressed directly to the wife 
to constitute a valid divorce. According to tlie 
Hanafi Law, it is not necessary that the Talak or 
words of repudiation should be addressed directly 
to the wife to constitute a valid divorce. The 
expressions mentioned in the ‘ Hedaya ’ as con- 
stituting express divorce are not exhaustive, but 
merely illustrative of the difierent forms in w^hich 
the Talak may be pronounced. The incidents 
of marriage and divorce under the Muhammadan 
Law fully discussed. Furzund Hossein v. Jana 
Bihee, I. L. E, 4 Calc. 688, doubted Asha Bibi v. 
Kadir Ibrahim Rowther (1909) 

L li. R, 83 Mad 22 

MAHOMEDAN LAW— DOWER. 

See Mahomedah Law— Widow. 

L Dirham, value ot—Doueu 

The money value ot ten diihams in India is 
something betw een three and four rupees Sughra 
Bibi V. Musa Bibi, 1. L. E. 2 All. 573^ referred 
to. Asma Bibi v. Abdul Samad Khan (1909) 

I. L. R. 32 All. 167 

2. Jurisdiction — Mainage — Douer 

— Act No. XVIIl of 1876 {Oudh Laics Act). 
Held, that the*‘mere fact that a marriage was cele- 
brated m Luckncw, the parties bemg afterwards 
domiciled m the province of Agra, was not sujBficient 
to authorize a Court in the province of Agra to 
apply to a suit, brought by the wife against the heirs 
of her deceased husband for recovery of her dow er, 
the provisions of the Oudh Laws Act, 1876 
Zaken Begum v. Salcina Begum, I. L. E. 19 
Calc 689, foUow^ed. Rukia Begam v Muhammad 
Kazim (1910) . . I. L. B. 32 AH. 477 

MAHOMEDAN LAW— ENDOWMENT. 

L 1 . Mortgage — Walcf ^Mortgage cf 

wakf •property by Mutwalh for necessity of urgent 
character, whether valid — E'^ect cf obtaining pernns^ 
Sion of Cadi after the mortgage — Loan by a trustee 
at a high late of interest. Under the Mahomedan 
Law, mortgage of wakf property by the 
mutwalh in case where necessity is established is 
vahd even if the permission of the Cadi is obtained 
subsequent to the mortgage. Where, therefore, 
a Court found that a mortgage by a mutwalh of 
waJcf properties w’as for urgent necessity and that 
the mortgage was proper, the mortgage is valid in 
law, inasmuch as it might be taken to have been 
retrospectively approved by the Court. A loan 
by a trustee of endowed property at the rate of ' 
interest at 12 per cent, per annum with quarterly 
rests, could not be considered beneficial to the 
endowment, although the principal sum itself might 
have been uigently raised for the protection of the 
endownment ; and in such a case the Court is justified 
in allowing interest at a reduced rate Nbiai 
Chand Addya V. Golam Hossein (1909) 

I. L. R. 37 Calc. 179 


MAHOIVCEDAN LAW— ElSTDOWMEli^T— 

contd. 

% ^ Mutwalli, suit for office of— 

Waqf — Direction of founder, CourVs power to dis- 
regard — Surrender of the office of Mutwalh and 
appointment of a successor by a person who is not 
a general trustee, effect of — Limitation Act {XV 
of 1877), Sch, II, Art. 120. In appointing a 
mutwalh a Court will not disregard the directions 
of the founder except for the manifest benefit of 
the endownment In re Tempest, L. E 1 Gh. App. 
486 , 14 L. T. 685, referred to. A cieated a 
waqf on the 22nd April 1864 ; by the waqfnamah 
he appointed himself the first mutwalh, and also 
gave directions as to the appointment of his 
successors. The deed further provided that after 
the death of the founder his widow would 
remain in possession ot the endowed properties, 
and the mutwalh would act under her orders. 
During the lifetime of the founder, the person who 
was nominated as the successor m the office of 
mutwalh died; subsequently, on the founder’s 
death m 1868, his widow obtained certificate and 
undertook the performance of the duties of mut- 
walli, and continued to do so tdl the 29th of January 
1877, w'hen she executed a towliatnamah, by virtue 
of w^hich she surrendered the office of mutwalh, 
and appointed a third party as her successor in 
that office, who accordingly took possession of the 
endowed properties. Upon a suit by the plaintiff 
as one of the representatives of the founder for 
declaration of his right as mutwalh and for recoveiy 
of possession of the endow’ed properties : Held, 

I that inasmuch as the widow of the founder ivas in 
i no sense a general trustee, and that she had no 
authority, express or implied, to modify in any 
way the terms of the trust-deed, nor she had the 
authority to renounce the office and appoint a 
successor, her acts were illegal under the Maho- 
medan Law, and that Art. 120 of Sch. II of 
the Limitation Act applied to the case, and the 
plaintiff's suit was barred by limitation. Khajeh 
Salemuixah V. Abul Khaib M. Mustaea (1909) 

I. L. R. 37 Calc. 263 

3. Declaration of wakf, suit 

for — Eight of Muhammadans entitled to use sich 
property to sue for a declaration that property i.s 
waqf. The plaintiffs, Mahomedans resident in the 
city of Kanauj, sued for a declaration that a certain 
tdgah and the land adjoining it situated in a 
village in pargana Kanauj was waqf^ property. 
HeViy that as Muhammadans who had a right to use 
the %dgali they ivere entitled to sue and that no 
special permission was required to enable them 
to do so. Zafraydb Ah v. Bahhtawar Singh, I. L. E. 

5 All. 497, and Jawahra v. Ahhar Husain, 1. L. E. 

7 All. 178 followed. Wajid AU Shah v. Deanut- 
ullah Beg, I. L. E. 8 AU. 31, distinguished. 
MuHAiiiMAD Alam V . Akbab Husain (1910) 

I.L.R.32 All. 631 

4. Subject of wakf— PTa^/ — Eight 

to recoup money under a decree cannot be made the 
subject of Wakf. Right to recover money under 
a decree cannot be made the subject of wakf in 
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tMAHOMEDAN 

— COTlCid - 


ENDOWMENT I MAHOMED AN 

‘ contd. 


LAW— MARBIAGE— 


the absence of a custom authorising such appro- 
tonation. Kulsom Bibee v. Gulam Eossein Cassim 
Arifi 10 C. W. N, 449, 494, referred to and foibwed 
Kileloola Sahib v. Nuseerudeen Sahib, I L B IS 
Mad* 201, 209, referred to. Kadir Ibrahim 
Kowther V , Mahomed Rahtjmadulea 
( 1909 ) , , I. L. B. S3 Mad. 118 

5. — Sale ot wakf property— 

Sanchon to sell-^ Jurisdiction — Bractice—Trustees 
Act (XXVII of 1866), 5 3 — Trustees* and Mortgagees 
Poivers Act (XXVIII of 1866) s 45- Cases 
to which English law is applicable ,On an appli- 
cation made by the mutwallis to a loahf, for sanction 
to sell wahf property : — Held, that there being no 
•statute authorising such an application, such 
■sanction could only be obtained by means of a suit. 
In the matter of Woozafunne^ssa Bibee, I L R. 3b 
Calc 21, not followed Although a Judge of the 
High Court exercises the functions of a Tcazi w^hen 
administering Mahomedan law, the procedure to be 
adopted IS to be regulated by the Code of Civil 
Procedure, and the Rules and Orders of the High 
Court. Shama Churn Roy v. Abdul Kabeer, 3 
C W X 158, and Xemai Chand Addya v. Golam 
Hossein, I L. B 37 Calc 179, referred to Such an 
application does not come within the purview of 
Acts XXVTI and XXVIH of 1866 : these Acts 
govern only such trusts as are in the form of ail 
Enf^lish trust and are constituted by persons of 
purely Enghsh domicile, or persons governed by 
the Indian Succession Act In re Kahandas 
Narrandas, I. L R 5 Bom 154, and In re Ndmoney 
Dey Sarkar, L L. B. 32 Calc. 143, not followed. 
In re Halima Khatun (1910) 

T T. -R 


MAHOMEDAN LAW— LEGITIMACY. 

Acknowledgment of child as son 

— Illegitimate son — Zina — Son by adulterous inter' 
course cannot be legitimised. Under Mahomedan 
law, a person can acknowledge a child as a son, 
when there is no proof of the latter’s legitimate 
or illegitimate birth and his paternity is unloiown 
in the sense that no specific person is shown to have 
been his father. It is not permissible to acknow- 
ledge a child born of zina (i c , fornication, adultery 
or incest). Muhammad Allahdad Khan v. Muha- 
mad Ismail Khan, L L. B 10 All. 289, followed 
Masdahsaheb V . Rajaksaheb (1909) 

I, L. B. 34 Bom. Ill 


MAHOMEDAN LAW— MABBIAGB. 

1, Dower — Marriage — Act No 

XVIII of 1876 (Oudh Laws Act). Held, that the 
mere fact that a marriage w’as celebrated in 
Lucknow% the parties being afterwards domiciled 
lu the province of Agra, w’as not sufficient to 
authorize a court in the province of Agra to 
apply to a suit, brought by the wife against the heirs 
of her deceased husband for recovery of her dow'er, 
the provistons of the Oudh Laws Act, 1876. Za- 
keri Begum v. Sahina Begum, 1 L. B. 19 Calc. 


689, followed. Rukia Regam v Muhammad 

Kazim(1910) . . . I. L. B. 32 All. 477 

2, Allowance to bride— Agfee- 

ment by father-in-law of bride to pay annuity to her 
in consideration of her marriage to his son — 
Kharch-i-pandan ^^ — “ Pin-money — Bight to 

sue of persons not party to agreement — Agreement 
on behalf of minors -Refusal to live with husband — 
Unconditional agieement to pay allowance. In 
accordance w th an arrangement made between the 
defendant and the father of the pUmtiff (then a 
minor) on the occasion and m consideration of 
her marriage w th the defendant’s son (also a 
minor), the defendant executed a document 
whereby he agreed to “ continue to pay the sum 
of R500 a month in perpetuity ” to the plaintifi 
for her “ pandan (betel nut) expenses,” etc., 

“ from the date of the marriage, i e., from the date 
of her reception,” and made the payment of the 
allowance a charge on certain immoveable property 
specified in the agreement. The plamtih’s lecep- 
tion into her husband’s house took place hn 1883. 
The husband and w'fe lived together till 1896 
when ow ng to differences she left her husband’s 
home and resided elsewhere, when the defendant 
stopped the payments In a suit to recover arrears 
of the allowance : Held (affirming the decision of 
the High Court), that the plaintiff, though not a 
party to the agreement, was entitled in equity to 
enforce her claim. Tweddle v. Atkinson, 1 B S. 
393, distinguished as being an action of assumpsit 
and decided on a rule of common law inapplicable 
to the circumstances of the present case, in which 
the agreement specificallj- charged immoveable 
property with the payment of the allowance 
and the plaintiff w^as the only person beneficially 
entitled under it. In India and amongst commu 
nities circumstanced as were Muhammadans 
among whom marriages were contracted for minors 
bv parents and guardians, serious in 3 ustice might 
be occasioned if the common law doctrine were 
applied to agreements or arrangements entered 
into in connexion with such contracts. Held, 
also, that the allowance for kharch-i-pandan,” 
though having some analogy in its nature to the 
English “pin-money,” stood on a different legal 
footing arising from difference in social institutions. 
It w^as a personal allowance to the wife, over the 
application of which the husband had little or no 
control, nor were there obligations attached to it 
as was the case with “ pin-money ” m England. 
On the terms of the agreement here the payment of 
the allowance wa'? unconditional, and under the 
circumstances the fact that the plaintiff had left 
her husband’s house and refused to live with him 
did not bar her f'^om recovering it Kbtwaja 
Muhammad Khan v Husaini Begum (1910) 

I.‘L. R. 32 All. 410 

3. ^[Presumption of marriage— 

Absence of direct evidence of marriage — Long co- 
habitation — Effect on such presumption of alleged 
wife having been a prostitute when brought to 
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JVIAHOMEBAK- DAW— MARRIAGE— 

concld- 

olleged hmband^s house — Acknowledgment of woman 
as Wife — Marriages of daughters to respectable men. 
In this case the appellant’s success depended 
on his proving his status ns the legitimate son of 
his parents. Held, by the Judicial Committee 
(upholding the decision of the Judicial Commis- 
sioner’s Court), that there was no evidence of 
marriage between them, ctnd the presumption of 
marriage which might have arisen from their 
prolonged cohabitation did not apply because 
the mother befoie she was brought to the father’s 
Eouse was admittedly a prostitute. Instances of 
alleged aclmowledgment by the father of the mother 
as his wife, and the fact that two of the appellant’s 
sisters, who were in the same case as to their 
legitimacy as he was, were married to respectable 
men vnth due formalities, were held, under the 
circumstances, insufficient to afiect the question 
favourably for the appellant. Gha-Zakfah Ali 
Khan v Kaniz Fatima (1910) * 

L L. R. 32 All. 345 

MAHOMEDAISr LAW— STIC OESSIOM. 

Exclusion of female heirB—Oustojn 

excluding females from succession in Oudh — Limita^ 
lion — MeUnquishment — Estoppel M, a Mahomedan 
of Oudh, died leaving two widows, B and J, and his 
mother. His estate passed first to his mother 
and on her death to his widows in equal shares. 
After B^s death on 24th January 1888, I retained 
possession of the whole estate until her death in 
1894. When mutation was effected in favour of 
the sons of the brothers of B and i, a sister of B 
instituted two suits for lecovery of her share. 
In the first suit the Subordinate Judge held that 
the succession was governed by the Mahomedan 
Law and that the custom of excluding female 
heirs was not proved, and decreed the suit. The 
Judicial Commissioners affirmed these fi.ndingR : 
Held, that the concurrent findings of fact were fatal 
to the appeal. The second suit was instituted on 
11th February 1903. The dispute related to the 
estate left by the plaintiff’s brother Mubarak 
who died on 7th February 1891, including in that 
estate the property he had inherited from B and 
his father ; Held, that limitation began to run 
against the plamtiff, at soonest, from the death of 
J, and that therefore the suit was not barred. 
Hedd, further, that the plaintiff had not relinquished 
her claim nor was she estopped from pressing it 
Muhammad Kamh v Musammat Imtiaz Fatima 
<1909) . . . . . 14C.W.Er.59 

MAHOMEDAM LAW— TRUST. 

Revocation of trust — Wakf — Gift — 

Essential dements for validity — Power of revocation — 
General princivles — Vested remainders. In 1902 a 
Shia Mahomedan by deed conveyed certain immove- 
able property to himself and other trustees for him- 
«elf for life and after his death for the payment of 
annuities to his widow and daughter, and the balance 
to certain charities. Further clauses provided 


MAHOMED AliT LAW— TRUST— cowcZ^f- 

that on the death of his uidow her annuity was to 
go to certain other chanties and that on the death 
of his daughter a lump sum was to be given to her 
son. A further proviso reserved power to the 
settlor at any time to revoke all or any of the above 
trusts- In 1908 he revoked the trust, and executed 
a mortgage of the property. In 1909 he died and 
receivers of his estate were appointed. His daugh- 
ter then filed a suit for a declaration, inter alia, 
that the revocation and subsequent mortgage were 
invalid, and that the original trusts still subsisted. 
Held, +hat the conveyance in 1902 was invalid. 
Looked at from the standpoint of the Mahomedan 
law-giver, a private trust would be no more than a 
private gift inter vivos through the medium of the 
third party, and therefore subject to ail the con- 
ditions of a valid gift, but, quaere, whether private 
trusts were known to Mahomedan law Banco 
Begum v, Mir Abed Ah, 1. L. R 32 Bom. 172, 
discussed and distinguished Jain ab at v. R D 
Sbthna (1910) , , I. L. R. 34 Bom. 604 

MAHOMEBAH LAW— WAKE. 

Bee Mahomedan Law — Endowment. 

MAHOMEBAM LAW— WIBOW, 

1. Claim to dower — Bights of 

widow in possession in lieu of dower — Proof of 
consent of husband or heirs not necessary, A Maho- 
medan widow to whom doTver is due who enter 
into possession of her husband’s property on his 
death, is entitled to hold the estate against the other 
heirs until her claim to dower is satisfied, subject 
to her liability to account for the profits which she 
may receive while so m possession. It is not neces- 
sary for her to show that the deceased husband or 
his heirs consented to her getting into possession. 
Amanahun-nissa v. Bashir-un-nissa, I L, B, 17 
All. 77, dissented from. Mussumat Bebee Bachun 
V Sheikh Hamid Hossein, 14 Moo, I, A. 377, 
Ameer -oon-nissa v. Moorad-oon-nis^a, 6 Moo, L A. 
211, and Amani Begum v. Muhammad Kanm-ullah, 
I. L. R. 16 All 225, referred to. Ramzan Ali 
Khan v. x4sghabi Begam (1910) 

I.L.R. 32 All, 563 

% — Dower — Right of 

widow to remain in possession of property of her 
husband — Such right heritable. The right of a 
Muhammadan wndow wffio has entered into pos- 
session of her husband’s property peacefully and 
without fraud in lieu of her dower debt, is a herit- 
able right and her heirs are entitled to remain in 
possession until the debt is satisfied. Aziz-ul-lah 
Khan v. Ahmad Ah Khan, I. L. R. 7 All, 353, 
followed. AtnanaUun-nissa v. Bashir-un-nissa, 1. 
L. R. 17 All. 77, doubted. Mussumat Bebee 
Bachun v. Sheikh Hamid Hossein, 14 Moo. 
I. A 377, Mahomed Ussud^ood-lah Khan v. 
Mussumat Ghasheea Beehee, 1 Agra 150. Mus- 
samut Kummur-oohnissa Begum v. Mahomed 
Hussun, 1 Agra 287, Mussamui W ahid-un-nissa 
V. Mussamut Shubrattun, 6 B. L. R. 54, Ahmad 
Hossein v. Mussammut Khode'ja, 10 W. R. C, B, 
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MAHOMEDAN LAW— WIDOW— cowcZrf. 

Syud Bazayet Ho&sem v. Dooh Chand, L B. 
5 I. A. 211, All Muhammad Khan v. Aziz-ullah 
Khan, I L B 6 AIL 50, A^fuha Begam v Nazir 
Ahmad, AIL Weekly Notes {1890) 115, Hadi Ah v- 
ALhai Ah, I. L. B 20 All 262, and Muzaffar Alt 
Khan v Parhati, I L, B 29 All 640, referred to. 
Ali Bakhsh V Allahdad Khan (1910) 

I. L. R. 32 All. 551 

MAHOMED AIST LAW-WILL. 

Probate — Will, admissibility of, in 

evidence, niihout probate — Frohate and Admimstra* 
tion Act {V of 1881), s 4 — Succession Act {X of 
1865), s 187— Hindu Wills Act (XXI of 1870) s 2. 
There is no provision of law rendering it obliga- 
toiy, in the case of a Mahoniedan vill to take 
probate. After due proof, a Mahomedan will is 
admissible in eiidence, notwithstanding that grant 
of probate has not been obtained. Fatma v. 
Shall Essa, 1 L Ft 7 Bom, 266, not followed. 
Shall: Moosa v. ShaiJc Essa, 1, L B 8 Bom 241, 
followed Kheiodemoney Dossee v. Durgamoney 
Dossee, I L. B 4 Calc 455, Admmistuitoi ’General 
of Bengal v. Premlal Mullick, I L B. 22 Calc. 
788, Sarat Chandra Banei^ee v Bhupendra Naih 
Basil, 1. L. B. 25 Calc. 103, Bhagvansang Bharap 
V Bechaidas Harpvandas, I. L B 6 Bom. 73, and 
Surbomungola Dahee v. Mohendi onath Nath, I L B 
4 Calc 508, referred to. Saeina Bibee v Mahom3:d 
IsHAK (1910) . . I. L, R, 37 Calc. 839 

MAIHTEHAHCB 

See Talhedae, eights of. 

I. L.R. 82 All. 9 

Hindu widow — Hindu Lem — Main- 
tenance alloued by loill of husband to wife — Z7w- 
chastiiy of wife after husband's death — Alaintenance 
not affected — Unchastiiy — Starving maintenance. 
A Hindu Wldo^^ was entitled to maintenance at 
the rate of R 24 a year under her husband's will. 
After the husband’s death, the widow led for 
son e time an unchaste life and gave birth to a 
chdd’: but since then she remaired chaste. She 
sued to recover maintenance allowed to her under 
her husband s will It was contended in reply 
that the plaintiff, on account of the unchaste life 
which she had led for some time after her hus- 
band’s death, had forfeited her right even to tare 
or starving maintenance. Held, negativing the 
contentions, that though the annuity w as granted 
by the will as ‘ ‘ maintenance ' ’ that w^ord ccuid 
not be understood as imposing anv conditicn or 
restriction so as to cut dow'n or estingmsh the right 
to R 24 a year given by the will. The lule that the 
will of a Hindu must be construed with due regard 
to Hindu habits and notions applies cnly w'here 
there is ambiguity. Caution must be used m ap- 
pljing that rule and it must be adopted only w^here 
a suggested construction of doubtful language leads 
to manifest absurdity or hardship The general 
rule to be gathered from the texts is that a Hindu 
wife cannot be absolutely abandoned by her 
husband. If she is hving an unchaste life, he is 


MiAIRTTEHAHOE-concR 

bound to keep her in the house under re«tramt 
and provide her w'lth food and raiment just suffi- 
cient to support life , she is not entitled to any 
other right. If, how ever, she repents, returns to 
purity and performs expiatory lights, she becomes 
entitled to all conjugal and social rights, unless her 
adulter}^ w as w^ith a man of a low'er caste, in w hich 
case, after expiation, she can claim no more than 
baie maintenance and residence Honamma v. 
Timannabhat, I L. B. 1 Bom 559, Valu v Ganga, 
1 L R 7 Bom 84, and Vishnu Shambhog v. 
Manjamma, I. L B 9 Bom. 108, discussed Pa- 
KAMi V Maha DEVI (1909) I. L. R. 34 Bom.^278 

MAIHTEHANCB GRAHT. 

See Grant . I. L. R. 37 Calc. 674 

MALABAR COMPEHSATIOH BOR 
TBHAHTS IMPROVEMENTS ACT 
(MAD. ACT I OF 1887). 

— , s. 7 — Stipulation in lease to receive 

compensation at ordinary rate does not exclude 
operation of the Act — Rate of compensation claimable 
IS that prevailing when compensation is paid The 
terms of a lease executed before the passing cf 
Madras Act I of 1887 provided that the tenant at 
the time of surrender should receive compensation 
for fruit trees at the customary rate Before the 
surrender, Madras Act I of 1887 w^as passed and 
provided a rate of compensation for fruit trees, 
In a suit by the tenant to recover compensation 
under the lease : Held, that the stipulation afore- 
said did not exclude the operation of the Act, 
there being no such special contract as is contem- 
plated by s. 7 of the Act and that compensation 
must be paid at the rate provided by the Act. 
Kerala Varmah Valia v Ondan Ramhnni (1892) 
I. L. R. 33 Mad. 218 

MALABAR LAW. 

A cguisition by manage r 

of branch iarwad who is only anandravan of the whole 
tarwad — Property acquired by anandravan to te 
ceemed property of the tarwad, in the absence of 
evidence to show self-accmisition. The rule of Hindu 
Law that if nothing appears m the case except 
that a member of a joint family is in possession of 
property, the burden of proving self-acquisition 
lies on such person, applies to property in the pos- 
session of an anandravan of a Malabar tarwad. 
Where such anandravan is also the manager of a 
branch tarwad and was in possession of funds 
belonging to such branch, the presumption will I© 
that such property belongs to the branch. Mari 
Veetil Chathij Hair v. j\j ari Veetil Mhlamparol 
Sekara Naib (1909) . I. L. R. 33 Mad. 250 

MALICE. 

See Libel . . 1. L. R. 37 Calc. 760 

MALICIOUS PROSECUTION. 

See Damages suit for 14 C. W. N. 86 
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MALICIOUS PBOSECUTIOIf — concld. 

- - Cause of action — Complaint laid, hut 

no Process issued Where m a suit for malicious 
prosecutiouj it was avened that a complaint 
had been laid by the defendant before a Magis- 
trate ho thereupon sent the case to the police for 
enouiry and report, but there was no averment 
that the Magistrate had ever issued piocess : — 
Held, that the plaint disclosed no cause of action. 
Yates V. The Queen, L. i?. 14 Q. ^48, 

fodowed ; Clarice v. Postan, 6 0. S P, 423, 
and Ahmedhliai v. Framn Edulji, I L. B 28 Bow 
226, not follow ed ; Thorpe v. Pnestnall, [1897] 

1 Q, B 159, referred to. DeRozauio v. Gttlab 
Chani) Anukdjee (1910) I, Ii. R. 37 Calc. 358 

MA17AGEB. 

8ee Hindu Law— Mikob. 

I. If. B. 3d: Bom. 72 

payment "by, of on behalf of 

minor member of Hindu joint family— 

8ee Limitation Act (XV of 1S77V s. 20 

I. Ii. E. 37 Calc. 461 

MAEKET. 

8ee U. P. Land Revenue Act (III of 
1901), ss. 56, 86. I. Ii. E. 32 All. 193 

MAEKET-VAIiUE. 

See Land Acquisition Act, s. 23. " 

14 C. ’W. 134 

I. L. B. 36 Calc. 967 

MAEBIAGE. 

See Civil Couets Act, s 16. 

I. Ii. E.-38 Mad. 342 

See Hindu Law — Alienation. 

I. Ii. E. 32 All. 575 

See Mahomedan Law — ^Marbiage. 

I. Ii. E. 32 All. 345, 410, 477 

, presumption as to form of — 

See Hindu Law — Inheritance. 

1. E. B. 34 Bom. 553 

Contract of Marriage, breach of— 

Procuring hreach of— -Parent or guardian procuring 
hi each maliciously or hy false representations, 
liaUe. An action is maintainable against a 
person for inducing a party to break a contract of 
marriage entered into by such party. A parent 
or guardian inducing a child or ward, to break such 
a contract is liable when such parent or guardian 
does so maliciously or by false representations. 
Although malice is not the gist of the action in 
such cases, it may, if alleged and proved, displace 
the protection or privilege which arises from the 
relation between the party procuring the breaking 
of the contract and the party breaking it Irene 
Fanny Colquhoun Fanny Smitheb (1909) 

I. Ii. B. 33 Mad. 417 

MATEBIAIi IBBEGUIiABITY, 

See Review • . 14 C. W, H. 244 


MATHS, STJCCESSIOH TO. 

^See Limitation . I, L. E. 37 Calc. 885 
See Mutt. 

MAYITHKA. 

See Daughters, inheritance of. 

I. Ii. E. 34 Bom. 510 

See Hindu Law — Inheritance. 

I. Ii. E. 34 Bom. 553 

See Hindu Law — Succession. 

I. L. E. 34 Bom. 358 

MEAStTEEMEHT. 

See Bengal Tenancy Act, s 91, 

14 C. W. H. 231 

MEMOEAFTDUM OE APPEAL. 

See Appeal, valuation of. 

I. li. E. 37 Calc. 914 

MESHE PEOFITS. 


See Civil Procedure Code (1882), s 58 :l 

X. Ii. E. 32 AIL 79 


See Revenue Sale. 

I.I 1 .E. 87 Calc. 559 

See Small Cause Court- 

14 C. W. H, 1001 

MIHEEAIiS. 

See Landlord and Tenant. Mineral rights. 

I. Ii. E. 37 Calc. 723 

MESrOB. 

See Contract Act (IX op 1872), ss. 11, 
64,65,70 . . I. HE. 32 All. 25 

See Contract Act (IX of 1872), s 68. 

I. Ii. E. 32 AH 825 

See Quabduns and Wabds Act, 18M. 

s 9 . . I. L, B. 34 Bom. 121 

See Hindu Law— Paetition. 

I. L. B. 37 Oale. 703 
See LraiiTATiON Act (XV on 1877), s. 8, 
ScH. II, Abt. 179, Estl. I 

I. L. B. 34 Bom. 672 

See Luhtation Act (XV of 1877), Sen. 

II, Abts. 91 AND 141. 

I. L. B. 82 All. 892 

See Teanspeb of Pbopeety Act, s 8^ 

I. L. B. 34 Bom, 854 

rigM of, to impugn sale — 

T T. T?.. S7 Calo. 897 


Afi-TC 


Eepresentation of minor — 

Appointment of guardian ad litem— Ahsmee 
of aMdavit as required hy s. 456 of the Coat 
of Civil Procedure, 1882 Smt hy minors to set 
aside proceedings — Civil Procedure Code, 188^., 
s. 443. Where an order was made by Court ap- 
pointing a person guardian ad litem on behalf of 
certain minors in a suit in which a decree was du y 
made against them: Held, in a suit by the mmors 
on attaining majority to set aside the decr^ and 
a sale in execution thereunder, that the absence- 
of an afddavit such as is required by the provisions- 
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ISHIN OH — concld* 

of s. 456 of the Civil Procedure Code (Act XIV 
of 1882) at the time the application for the ap- 
pointment of a guardian Avas made, Avas not 
sufficient to render the proceedings illegal and void 
as against the minors on the ground that they 
were not properly represented therein Walian 
V Banke Behan Pershad Singh, I. L B 30 Gale, 
1021 ; L. R. 30 L A 182, folloAved The order 
being on the record, the presumption Avas, in the 
absence of evidence to the contrary, that everything 
was regularly and properly done Mannu Lal 
V. Ghulaai Abbas (1910) . I. Ii. H. 82 All. 287 

2. Sale — Sale in favour of minor 

void. A sa’e m favour of a minor is void. Mohort 
Bthee v. Dharmodas Ohose, I. L. B 30 Calc. 539, 
foUoAA^ed. Navakotti Nabayana Chetti v. 
Logali^tga Chetti (19o9) I. D. H. 33 Mad. 312 

3. Custody of —Determination of 

custody of minor — Contract of apprenticeship hy 
minor, how far enforceable — Injunction against 
minor for breach of such contract — When 
Court will take ymnors from custody of parents or 
persons selected by them A minor may hind 
himself by a contract of apprenticeship if it 
be for his benefit ; but such a contract cannot be 
specifically enforced against him either directly 
or by restraining him from taking service under 
others or by restraining others from employing him. 
DePrancesco v Barnum, 43 Ch. D. 165, referred 
to. If the contract is for the benefit of the minor 
apprentice, an action aviII lie for enticing away such 
apprentice, and to lecover his earnings. Parents 
and guardians cannot divest themselves of their 
right of guardianship by any contract A delega- 
tion of such right is revocable at any time and the 
parent or guardian is bound to revoke it if it is used 
to the detriment of the children , and it is open 
to the Court Avithin whose jurisdiction the children 
are found to exercise the same power, if cause is 
shoAAm for such interference The jurisdiction of 
the Courts to take away children from parents or 
from persons selected by them is a parental one 
and the Courts must do what a Avise parent under 
the circumstances Avould or ought to do. The 
Queen v. Gyngull, [i<S95] 2 Q B 232, 248, referred 
to. The mam consideration to be acted upon is 
the benefit or Avelf are of the child ; the welfare 
of the child means not only its physical but also 
its moral and religious welfare. A male child above 
the age of 14 and a female child above the age of 
16 years will not ordinarily be compelled to remain 
in custody to Avhich he or she objects ; and in the 
case of y ounger children who are still old enough, 
to form an intelligent preference, their wishes aviII 
form one of the elements for consideration The 
Court mil remove children from the custody of 
one'^from whom cruelty or corruption is appre- 
hended. PoLLABB V. Rouse (1910) 

I.I 1 .H. 33Mad. 288 

MIRASl TEKAlfl^T. 

See SABA:NJA]yi . 1. Ii. H. 84 Bom. 329 


MIS APPHOPH lATIOlST. 

Penal Code, ss, 465, 471, 

477 A — Removal of evidence of misappropriation by 
shewing amount misappropriated in accounts, if 
O'ffence under. Where in order to remove evidence 
of misappropriation of a sum of BIO the amount 
Avas shown in the accounts as having been received 
on a date on Avhich it could not have been received ; 
Held, that the entry, though false, did not conceal 
liability but rather showed in regard to such 
liability the true position of affairs ; and so ‘ ‘ intent 
to defraud ’ ’ m its true legal significance was not 
made out ; and there could be no conviction under 
ss 465, 471 or 477 A of the Penal Code. Laht 
Mohan Sarkar v The Queen- Empress, I. L. B. 22 
Calc. 313, and The Deputy Legal Remembrancer v. 
Bash Behary Dass, 12 C. W. N. 581, distinguished. 
Jyotish Chaijbra Mukherjee V Emperor (1909) 

14 C. W. HT. 82 
s. e. I. Ii. K. 80 Calc. 856 

MISDIEEOTIOI7. 

See Evidence Act, s. 167. 

14 C. W, K. 493 

MISJOINDEH. 

See Jury, right op trial by. 

I. B. E. 37 Calc. 467 

MIS JOI357I)ER OP OAIJSES OP ACTION. 

See Pre-emption . I. Ii. E. 82 All, 14 
MISJOINDER OP PARTIES. 

See Pre-emption . I. L. R. 32 All. 14 
MISTAKE. 

See Registration Act, ss. 17, 49. 

I. Ii. R. 34 Bom. 202 

amendment of— 

See Power- OP- Attorney. 

I. L. E. 37 Calc. 399 

MISTAKE OP PACT. 

See Lease , I. Ii. E. 3 Calc. 293 
MITAKSHAEA. 

See Hindu Law . I. Ii, E. 37 Calc. 214 
See Hindu Law — Gift. 

I. D. E. 37 Calc. 1 
See Hindu Law — Inheritance. 

I. Ii. E. 34 Bom. 321, 510 
See Hindu Law — Joint Family. 

I. Ii. R. 32 All. 183 

MODEL RULES XTITOER s. 351A OP 
THE BENGAL MUNICIPAL ACT. 

See Bengal Municipal Act. 

I. L. R. 37 Calc. 44 

MOHUNT. 

See Hindu Law — Succession. 

14 O. W. N. 191 
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MOKLAEAEI. 


MORTGAGE — conic/. 


See Bengal Tenancy Act, s. 85. 

14 O. W. 3Sr. 141 

MOKABARIDARS. 

See Paetition . I. L. R. 37 Calc. 918 
MOKAEARI POTTAH. 

See Landloed and Tenant. 

14 C. W. IT. 268 

MOBTG-AGE. 
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See Agra Tenancy Act (II of 1901^, ss. 

19 AND 20 . I. Ii. R. 32 All 383 

See Agra Tenancy Act (II of 1901), s 20* 
I. Ii. R. 32 AIL 628 
See CrvxL Peoceddee Codf, 1882, s. 13. 

I. Ii. R. 32 All. 215 
See Civil Procedure Code, 1882, ss. 13, 
43 . , I. L. R. 32 AU. 119 

See Civil Procedure Code, 1908, o. 
XXXIV, R. 14 . I. Ii. R. 32 AIL 377 

See Contract Act (IX of 1872), s 74. 

I. L. R. 32 AIL 448 

See Dekkhan Agriculturists’ Belief 
Act, 1879, s. 2 I. I,. R. 34 Bom. 161 

See Evidence Act, 1872, s. 92. 

I, Ij. R. 34 Bom. 59 

See Hindu Law — Joint Family. 

14 0. W. IT. 552 

See Limitation Act (XY of 1877), Sen. 
II, Arts. 134, 148 

I. Ii. R. 32 AU. 160 

See Mahomed AN Law — Endowment. 

I. Ii. R.37 Gale. 179 

See Occupancy Holding. 

14 O. W. isr. 71 

See Pre-emption . I. Ii. R. 32 All. 46 

See Transfer of Property Act (IV op 
1882), s. 72 . I. Ii. R. 32 All, 612 

Transfer of Property Act (IV of 
1882), s. 74 . I. Ii. R. 32 All. 138 

See Transfer of Property Act (IV of 
1882), s. 83 . I. Ii, R. 32 All. 142 


See Transfer of Property Act, (IV of 1882), 
s 85 . . I. Ii. R M Bom. 354 

/See Transfer of Property Act (IV op 
1882), s. lOr . I. L. R. 32 All. 

See Vatan . I, Ii. R. 34 Bom. 175 

See Will . I, Ii. R. 34 Bom, 209 

1. attestation. 

Attesting witness — Mortgage — 

Transfer of Property Act (IF of 18S2), $. 68 — 
Co-execufmi tf may attest executio7i by others — 
Evidence Act {I of 1872), ss, 68, 69, 70. A 
mortgage bond executed b}^ several persons 
was sought to be proved by the evidence ot 
one of the executants who vas also the scribe 
of the document : Held, that a party executing 
a document, required by law to be attested, cannot 
be an attesting vitness thereof, and his evidence 
even if he was present at, and witnessed, the execu- 
tions of it by others, cannot be accepted as that 
of an attesting witness in regard to such executions 
Jogendra Nath v. Nifai Churn, 7 0, W, N. 386, 
distinguished. Bryan v. White, 2 Bohertson 316, 
317 ; Sharpe v. Birch, L. B, 8 Q, B. D. Ill; Wright 
V. Tatham, 1 Ad, Ell, 3, 23 ; FresJifield v. 
Beed, 9 M, dh W, 404; and Seal v Claridge, L. B, 7 
Q. B D, 516, relied on. Quaere : Whether admission 
of execution by a party is not receivable in prooi 
of execution of such document by himself. Peary 
Mohan Maiti v, Sbeenath Chandra Maiti (1908) 

14 G. W. K. 1046 

2. CONSTRUCTION. 

Peeree, mortgage of-^^Mortgagee 

has a charge on amount realised in execution 
of decree moitgaged — Civil Procedure Code, Act 
XIV of 1882, s 276 — Attachment and mortgage cf 
decree on same day — Mortgage valid unless attach- 
ing creditor shows it to have been effected during the 
pendency of attachment. Where a decree is mort- 
gaged and the amount due under the decree is 
subsequently realised in execution, the mortgagee 
has a charge on the amount so realised The 
mortgagee is entitled to a charge on property 
which through no fault of his has taken the place ot 
the mortgaged property. Singaravelu Udayan 
V. Bama Iyer, 13 Mad. L. J. 306, dissented from. 
The receipt by one Court of a notice of attachment 
by another Court is not a judicial act to w inch the 
principle that 3 udicial acts must be presumed to 
have been done at the earliest point ot time of the 
date thereof, w^ould apply. Where therefore a decree 
is mortgaged on a certain date, and notice of attach- 
ment of such decree is received by the Court on the 
same day, it lies on the attaching creditor seeking 
to set aside such mortgage as made during the 
pendency of attachment under s 276 of the Civil 
Procedure Code to show that the receipt of such 
notice w'as prior to the execution of the mortgage 
When a decree is attached and the attachment is 
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MORTGAGE— cow^^^. 

2. CONSTRUCTION— 

subsequently •\\’ithdra'UTi by agreement, the attach- 
ment does not continue against the money realised 
m execution of such decree in the absence of any- 
thing to that eSect in the agreement Venkatba- 
3IA Iyer v. Estjmsa Rowthbn (1909) 

1 . L. B. 33 MacL 429 

See Radhtka Moh^n Ghosb v, 
Broje^’dba Kumar Saha. 

14 O. W. 3N. 125 

3 FORECLOSURE. 

Order absolute, application for — 

Mortgage — Foreclosure — Limitation — Execution of 
decree, application for — Revival of pending execu- 
l;iQyi — Lwiitation Act {IX of 1908), Sch II, Art 
ISI. Previous to the passing ot the Limita- 
tion Act (IX of 1908) and the Civil Procedure 
Code (V of 1908), there was no rule of limitation 
applicable to an application for order absolute 
of a decree nisi made under s 86 of the Transfer 
of Property Act (IV of 1882). TilucJs Singh v. 
Parsotem Proshad, 1- L. R 22 Calc, 924, Rahmat 
Karim v. Ahdul Karim, I- L. R, 34 Calc. 672, 
referred to An application for execution of a 
decree may be treated as one m continuation or 
revival of a previous application, similai in scope 
and character, the consideration of which has been 
interrupted by the intervention of objections and 
claims subsequently proved to be groundless, or 
has been suspended by reason of an injunction or 
like obstruction Qamaruddm Ahmad v. Jowahir 
Lai, I. L R. 27 All 234 : L. B. 32 1. A. 102, Budra 
Narain Curia v Pachu Maity, 1 . L B 23 Calc» 
437 ; Karayan Qobind Manih v Sono SadasUv, 
I. L. B 24 Bom 345 ; Bahim Ah Khan v Phul 
Chand, L L. B. 18 All 482 ; Mir A'jmuddin v 
Mathura Das, 11 Bom. E. C 206 ; Suppa Beddiar 
V. Avudai Ammal, I L R. 28 Mad. 50 ; Paras 
Bam V. Gardner, I. L. B. 1 All 355, refeired to. 
The limitation Act (IX of 1908) does not profess 
to provide for all kinds of applications whatsoever, 
Govi 7 id Chunder Gosioami v, Bungnnmoney, I L. B 
6 Calc 60, Sital Prosad v. Abdul Bashit, 11 Ovdh 
Vases 208, referred to Nor does it apply to an 
application to a Court to do vhat the Court has 
no discretion to refuse. Kylasa Goundan v Rama- 
sami Ayyan, I L B 4 Mad 172, Balap v Kushaha, 

I L B. 30 Bom. 415, referred to. Nor is it appli- 
cfable to an application to the Court to terminate 
a pending proceeding, the final order in which has 
been postponed for the benefit of the defendant 
or for the convenience of the Court. Puran Chand 
V. Boy Badha Kishen, 1. L B. 19 Calc 132, referred 
to. Art. 181, Sch II of the Limitation Act 
(IX of 1908) does not govern an application for 
order absolute under order 34, rule 3 of the Civil 
Procedure Code (V of 1908) Madbabma:xi Dasi 
V. Lamburt (1910) . I. D. B. 37 Calc. 796 

4. PRIORITY. 

1, Prior mortgagee, right of, 

to deposit in Court decretal amount in 


i MOBTGAaE— cow^cZ. 

4. PRIORITY— concW. 

payment of puisne mortgage-debt~;Sa(e of 

mortgaged property. A second mortgagee brought a 
suit on his mortgage making the transferees of the 
prior mortgagee parties to the suit, and obtained 
a decree ; and in execution thereof the transferees 
applied to be allowed to deposit in Court ;the full 
amount of the second mortgage-debt in order to 
save the property from sale. The Court of first 
instance allowed the application ; but, on appeal, 
the District Judge set aside the order of the first 
Court : — Held, that the transferees of the prior 
mortgagee were entitled to pay oS the mortgage - 
debt due on the subsequent mortgage to save the 
mortgaged property from sale Bhajahari Maiti 
V. Gajendra Narain Haiti (1909) 

I. L. B. 37 Calc. 282 

2. Prior mortgagee, right of— 

Civil Procedure Code, 1882, s 244. A prior mort- 
gagee in an application under s. 244 of the Code of 
Civil Piocedure in execution is entitled to have bis 
rights settled ivithout being put to the extra expense 
and unnecessary trouble of bringing a fresh suit. 
Govind Prosad Misser v Lachmi Charan 
Marwari (1909) . 14 C. W. 17. 675 note 

3. — — Limitation Act 

{XV of 1877), Sch II, Arts. 132, 134, 148— Suit 
by prior mortgagee without mahing puisne moitgagee 
party — Sale and purchase by himself — Subsequent 
suit by second mortgagee and purchase by himself 
— Interest acquired by latter — Suit by him to redeem 
prior mortgagee-purchaser — Limitation. lYhere a 
prior mortgagee sues on his mortgage without 
malang the second mortgagee a party and m exe- 
cution of the decree obtained by him purchases 
the property himself, and subsequently the second 
mortgagee also sues on his mortgagee ^vithout 
making the prior mortgagee a party, and purchases 
the property in execution of his decree, he acqmres 
by his purchase only the interest he previously 
possessed as mortgagee. He can seek to enforce 
ins rights as such by suit as against the prior 
mortgagee purchaser only -within the period of 12 
years from the due date of his own mortgagee as 
provided m Art 132 of Sch. II of the Limitation 
Act (XV of 1877), and he cannot claim the benefit 
of a fresh period of limitation runmng m his favour 
from the date of his purchase. A suit brought 
by him to redeem the prior mortgagee purchaser 
more than 12 years after the due date of his mort- 
gage would be barred by Art. 132 of Sch. II of the 
Limitation Act (XV of 1877). Nidhiram Bando- 
PADHYA V Sabbessub Biswas (1909) 

14 0. W. 17. 439 


5. REDEMPTION. 

1. Clog on the equity of 

redemption — Two mortgages — Covenant to du* 
charge the second mortgage before the first — Consohda^ 
tion. Under a covenant contained in a mortgage 
of the year 1867 the mortgagees took possession of 
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5, REDEMPTION— 

the mortgaged property. Subsequently the mort- 
gagor took a further advance from the mortgagees 
a-nd gave them a second mortgage on the same 
property in which they covenanted that they 
would pay off the amount due on the second 
mortgage before redeeming the first. Held, on 
suit by the mortgagors to redeem the mortgage 
of 1867, that this was an admissible covenant 
and not a clog on the equitv of redemption 
Bhartu v Dalip, All Weekly N. {1906) 27S, dis- 
tinguished Muhwnmad Abdul Hamid v Jairaj 
Mai, All Weekly Notes {1906) 267, referred to In 
second appeal the plaintiffs mortgagors were al- 
lowed to amend their plaint so as to include a 
payer for redemption of both the mortgages. 
Rrij LiAl Singh v. Bhawani Singh (1910) " 

I. L. R. 32 All. 651 

2, Redemption, suit for — 

Mortgage, deposit of money in Court if termi* 
nates — Mortgagor's claim for mesne profits after 
such deposit and before getting possession — Pro- 
vincial Small Cause Gowts Act {IX of 1887), Sell, 
II, Art. 32. The relation of mortgagor and mort- 
gagee ceases as soon as the mortgagor deposits 
the money in Court m pursuance of the Court’s 
order in a redemption smt, and the possession of 
the mortgagee thereafter becomes ivrongful pos- 
session. Bibi'jan Bibi v. Sachi Bewah, I. L. R 
31 Calc. 863, s.c. 8 G W. N. 681, referred to. 
Where under orders of the Court m a suit for re- 
‘demption a mortgagor deposited the amount due 
on the mortgage in Court but the mortgagee did 
not deliver possession of the mortgaged property 
till some time later: Held, that a suit by the mort- 
gagor for mesne profits up to the date ivhen pos- 
session was delivered, was maintainable. The 
test to be apphed is whether the sum claimed in the 
suit could have been recovered m the previous 
suit for redemption V may ah v Duttatraya, 
I. L. R. 26 Bom. 661, referred to, RuJchmmibai 
v. Venhatesh, I L. R 31 Bom. 527 ; Satyabadi v. 
Harabati, I. L R. 3 i Calc. 223 • s.c 5 G. L. J. 
192 ; and Ram Din v. Bhup Singh, 1. L. R 30 All. 
225, distinguished. A suit by a mortgagor against 
■the mortgagee for mesne profits for the period 
during which he held wrongful possession of the 
property is maintainable in a Small Cause Court. 
Art. 31 of Sch. II of the Provincial Small Cause 
Courts Act is no bar to such suit being instituted 
m a Small Cause Court. Sahahi Dgtt v. Sheikh 
Ainttddy (1910) . . 14 C. W, IN. 1001 

3, Purchase, by mortgagee, of 

equity of redemption — Transfer of Property 
Act {IV of 1882), s. 99 — Sale voidable, not void — 
Mortgagor, if may redeem without setting aside 
sale — Mortgagee, trustee for mortgagor — Indemnity, 
right of mortgagee to, arid to credit for amount paid 
for purchase. It is a well established principle that 
a purchase by the mortgagee of the equity of 
redemption constitutes bam a trustee for the 
mortgagor and that he does not (unless there has 


^MCORTGAGE — contd* 

o* REDEMPTION— 

been a lelease of the equity of redemption or other 
circumstance which in law would bar his right to 
redeem) acquire an irredeemable title Khiara)mal 
V. Diam, I. L. R. 32 Calc. 296, 312 sc 9 C. W. N. 
201, referred to The right to redeem which, 
according to this principle, would still subsist in 
the mortgagor, has not been aficected by the decision 
of the Pull Bench in Ashutosh Sildar v Behan 
Lai, 1. L R. 35 Calc 61 * 5c. 11 C. W. N 1011, 
where it was held that a sale m contravention ot 
the terms of s. 93 of the Transfer of Property Act 
IS not a nullity, but an irregular sale liable to be 
avoided merely on proof that the terms of the 
section have been contravened. The mortgagor 
is under no necessity to have the sale set aside 
first m order to be entitled to ledeem the property. 
He may sue for redemption wuthin the period of 
limitation allowed by law, but in such a case the 
mortgagor w'ould have to pay the mortgagee the 
amount given credit for by the latter in respect 
of the sale [Alayan Pathuii v. Paluran, I. L. R. 
22 Mad, 317'], and the mortgagee -would further 
be entitled to be reimbursed and to add to the mort- 
gage-debt the amount -which he has expended 
for the protection and preservation of the property. 
Panchvw Lui Chowdhuby v. EIishtjn Pershad 
Misser (1910) . . 14 C. W. ]N. 579 

G REGISTRATION, 

1. Endorsements on mortgage 

bond — Registration — Registration Act {111 of 1877), 
s. 17, cl {n) — Endorsement on a mortgage-bond of 
payment made in satisfaction of a previous mortgage- 
debt — Civil Procedure Code {Act XIV of 1882), $. 43 
— Payment by a subsequent mortgagee under $ 71 of 
the Transfer of Pi operty Act {IV of 1882), e^ect of 
The endorsements on a mortgage-bond of payments 
made in satisfaction of a mortgage, which payments 
did not purport to extinguish, the mortgage, are 
covered by cl. {n) of s. 17 of the Registration Act, 
and as such do not require registration. Jiwan 
AU Beg v Basa Mai, I L R. 9 All 108, and Vppa- 
lahandi Kunhi Kutii Ah Hap v. Kimnam Mifhal 
Kotiaprath Abdul Rahiman, I. L. R. 19 Mad. 288, 
followed. A subsequent mortgagee who makes a 
payment of a prior mortgage-debt under the pro- 
visions of s 74 of the Transfer of Property Act, 
in a smt to enforce his original mortgage against 
the security which, by his payment of the former 
mortgage, he has protected and made more valuable 
for the realisation of his debt, is bound, under s. 43 
of the Code of Civil Procedure, to 30m in that suit 
any further claim ^vhich he has against that pro- 
perty by reason of such payment made by him. 
Sundai Singh v. Bholu, I. L. R. 20 AU. 322, dis- 
tinguished Hari Narain Banerjee v Kusijm 
Kumari Dasi (1910) . I. D. R. 37 Calc. 589 

2. Endorsement re- 

leasing mortgaged property for consideration 
%n cash — Registration. An endorsement made by 
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MOETG-AGE— con?(?. 

6 registration— concM- 

.. mortaa<^ee (on the hack of the mortgage-deed) 
a ^^nrtGaaed -oroperty in consideration 

Ke°or^iiI^trfn|otion be™ the parties. 
Pabashabampast f 34 Bom. 202 

7. SALE OF MORTGAGED PROPERTY. 

g Practice — First mortgagee’ s suit 
for ' '^—Surplus of sale proceeds— Second morf- 
claim for sale m first mortgagees suit 
ToOier property on mUch Tie has a 
C^akocInreCodeiActV of 1908), o. f XXIV 
^Costs B mortgaged property in Calcutta to A 
and afterwaids mortgaged the same 

A « further property m the mofussil to CA ^ 
K^'finaht^n ordma?y mortgage suit against B for 
^makin^^ C a party -defendant. A obtained a 
dtreeTo tWeuP0^« cfaimed to be entity to a 
E for sale of the property 
fnXdm° the'mofussil property not mcluded in 
mortgage i—Hdd, that in A’s suit 0 could only 

i LfotoS gS I C. If. N.m, .nA Plait 
■. MMilCh 

oflhl' ineorpor;tiou of thHew 

irlnendX practice on the Original Side of the 
Hio-h cXt based on the old procedure, and the 
A .SX Side should now follow the provisions of 
o/SxIlVrf the Code Costs will be on Scale 
Ro aXt Scale No 1, against the mortgag^^o 

does no^ppear. Chakuba Rov Cho^hby 

V Nahapibt (1910) . I- !■• K- *7 ‘ 

a Execution of mortgage-de- 

Xe— Slav of sale in exeovtton of mortga^e-d^e^ 
%ris*lon of Court to stay sale-Wa^ 
of mtnor of fresh-sale prodarmtiorir-Gmpluin ad 
Idem nglit of— Benefit to minors— Mt^s if 
entitie to impugn sale afierivards 

piodaniation-TransferofPrc^eriyAcniJofl^^^^^^ 

5 89-^Ctvil Procedure Code {Act XI V of 1654), s. 
297 The Court has junsdiciion to order stay of 
a sale in executioii of »i°ttgage-decme 
291 of the Civil Procedure Code 1882. Shyam^ 
hshen V. Sundar Koer, L L, R. 31 Calc. 373, ex 
Beamed Biht'jan Bibi v. 8acU Bewah, I. B. M. 

Calc. 863, refen’ed to. There is no 
fetween s 89 of the Tranrfp of ^ 

and 5 291 of the Code of Civil Procedure, 1882. 


MORTGAaE— 

7. SALE OF MORTGAGED PROPERTY— 

The former section is concerned ■with the Court’s 
order-absolute for sale, the latter "vvith the adjourn- 
ment of the sale The two sections relate to differ- 
ent matters Even if an order of the Court is 
erroneous, it is ordinarily not open to a party, who 
has obtained and enjoyed the benefit of an erroneous 
order, to turn round afterwards and ask that the 
order should be treated as a nullity and disregarded. 
The guardian ad litem appointed by the Court and 
acting in good faith is entitled to make applications, / 
on behalf of the minors, and has the power to waive 
the right of the minors to a fresh sale-proclamation 
after postponement of the sale, if the postponement 
enured to the benefit of the minors The minors 
are not entitled in such a case to impugn the sale 
on the ground that a fresh sale-proclamation was 
not made. BiPiir Behaei v. Jatobra 

Nath Ghosh (1910) . 1. L- R- 37 Calc. 89T 

g - Mortgage decree 

Sale for arrears of revenue fending suit — Attach- 
ment of sale-proceeds of satisfaction Where the 
surplus sale-proceeds in the hands of the Collector 
of a mortgaged property sold for arrears of revenue 
after the preliminary decree passed in the mortgage 
suit, was attached m execution of that 
subsequently the decree was made absoUte • 
that so soon as the decree was made absolute tne 
sum attached became available to the decree-holder 
and to that extent the decree was satisfied at that 
date. Magrai Mcrwan v. Narsing Mohun Bhakur^ 
I L R. 33 Calc 846, Debendra Nath y. Aodul 
Burned, 10 C L J. 150, distmguisbed. Gok 
Kbishna Mandol V. Ram Lal 4.34. 


8. SUBROGATION. 

L Presumption of subroga- 

tion— Pres«mpitoTC of intention— Interesir^osts, if 

part of decree. Where the kobala by which mort- 
eaeed properties were sold recited certain inor g o 
which Xre paid ofi out of the purchase money 
'and the mortgage bonds were preserved by tne 
purchaser : Hdd, that there was a 
of subrogation of the purchaser to the nghts ot t“® 
mortgagees HeU, fmther. that m order to estah- 
hsh nght by subrogation it was not . 

the purchaser to prove any intention 
to subrogate and the Pf 

stances would he m Bis favour. Where contract 
rate of interest is not proved to be a PCfi^^y ^ 
unconscionable, the court should not ^istmh A. 
Costs form a part of the entire ^®cre6 and c^ry 

Court rate of interest. ^1093^te 

r. Chbdi Eai (1910) . 14 C.W. NT, 1093 not® 

2 Subrogation — 

Preemption of intention— Legal and eguitAle clotw 
it hath may he urged together. The principle of 
subrogation is one based on a presumption of 
intention which may be supported by oiroumstanoes 
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IVdLOXtfFGrA.Gi'IHj — contd. 

2. SUBROGATION— 

or evidence of assignment or agreement or both. 
Where a debt on a mortgage decree obtained by N 
was paid off by money paid by plaintiff for which 
the defendant executed a fresh mortgage-bond 
at an increased rate of interest, which recited the 
necessity for paying off the decretal debt and which 
actually mentioning one of the three mesne mort- 
gages falsely stated that the property was, otherwise 
free from encumbrance : Held, that the plaintiff 
stepped into the shoes of N on the principle ot 
subrogation and had priority over the mesne 
mortgagees. Subrogation by intention confers 
an equitable right and subrogation by agreement a 
legal claim. It is therefore open to a party to base 
his claim on both intention and agreement. Gurdeo 
Sing V. Chandnlcah Sing, 5 C. L J. 611, distin- 
guished. Bisseswar Prosad v. Lola Sarnam Sing, 
6 C. L. J. 134, referred to. Taea Stjkdabi Dbbi 
V . Khedan Lal Sahxj (1910) . 14 O. W. N** 1089 

3. Transfer of Pro- 

perty Act (IV of 1882), s, 95 — Co-mortgagor 
paying off mortgage — Charge — Subrogation, limits of 
— Interest, Courts discretion as to — Tender of 
insufficient amount when v^lid pro tanto — Decree, 
vague and incapable of execution — Execution, 
amendment of decree in, when permissible Where 
a decree oi the High Court which was sought to 
be executed did not specify the period during 
which interest on the prmcipal money due was 
to be allowed, the decree as regards the interest 
was mdefinite and was not capable of execution. 
But the High Court did not give effect to 
this plea vhere it was conceded that an applica- 
tion for a review of the decree, if made, would 
be heard by the Bench hearing the present 
appeal which arose in execution proceeding, and 
proceeded to ascertain the rights of the parties 
as upon such application. If one of several joint 
mortgagors, in order to protect his interest, pays the 
joint debt, he is placed m the position of the mort- 
gagee in relation to this co-mortgagors, to the 
extent of their shares of the debt. But the suhsti- 
tution of the new creditor in place of the original 
one, does not place the former precisely in the 
position of the latter for all purposes. The extent 
to w’hich subrogation w^ouid be carried in any parti- 
cular case must be governed by eqmtable consi- 
derations. In so far as any question of priority 
is concerned, he no doubt enj'oys the sfime advan- 
tages as the original mortgagee and is entitled to 
priority over subsequent mortgagees from his co- 
mortgagors. In so far, however, as the amount of 
money which he is entitled to recover from his 
co-mortgagore is concerned, he can claim con- 
tribution only with reference to the amount 
actually and properly paid to effect redemption, 
to which sum he can and his legitimate expenses. 
In so far as interest on these sums is concerned, 
he cannot claim it for any period antecedent to 
the ' redemption. In regard to these matters 
the Court has a discretion which it will 


MORTaAGE— co?iid. 

8. SUBROGATION-~co;m2if. 

exercise with a view to secure substantial justice 
regardless of form. In re Hewitt, 125 N. J. Eg. 
210 ; Surpram v. Barhamdeo, 2 G. L. J. 288 ; 
Gurdeo v. Ghandnhah, /. L. B. 86 Calc 193 : s.e. 
5 0, D J. 611, referred to. The doctrine that a 
mortgagee is not hound to accept any sum m part 
satisfaction of his decree and is entitled to an order 
absolute unless the entire amount is brought into 
Court for payment to him, is applicable only %yhere 
there is no dispute as to vhat amount is due. 
An unconditional tender of a sum which turns 
out in the end to be less than vhat is really due 
may be valid pro tanto if there is a dispute as to the 
amount due though a tender to a part of what was 
admittedly due is of no avail. Ganga Das v. 
Jogendra Nath, 11 C W N 403 ’ sx. 5 G. L. J. 
315; Bam Kamalestcari v. SuJchun Siiiqh, 7 Q, TF. N. 
172 ; Dixon v Clarh 5 C, B, 365 ; 75 B. B. 747, 
referred to Though a tender of a smaller amount 
than that of which an indivisible and entire claim 
consists may be invalid as a tender, there is nothing 
to prevent the creditor from accepting the amount 
tendered in part-payment and his doing so will not 
preclude him from afterwards claiming the residue 
of his account, always provided that the debtor 
did not make it a condition of his tender that it 
he accepted m discharge of the whole. Bowen 

V Owen, 11 Q B 130 , Vd B. B 306, relied on. 

UiGAMBAB Das V . Habendea Naeayan Pandey 
(1910) .... 14 aw. IN. 817 

9. USUFRUCTUARY MORTGAGE. 

Bombay Begulation 

V of 1827, s. XV, ch 3 — Usufructuary mortgage of 
2869 — Agreement to pay the debt after fixed period 
— Suit by mortgagee after the expiration of the period 
for the recovery of the debt by sale of mortgaged pro 
perty A usufructuary mortgage executed in the 
year 1869 contained the following agreenaent . — 
“The amount of R 1,750 is borrowed on the said 
premises. We three of us shall, after paying off 
the said amount of debt after fifteen years from this 
day, redeem our premises. Perhaps any one of us 
three might within the penod pay off at one time 
the amount of rupees according to his share, you 
should allow redemption of the premises propor- 
tionately after receiving the amount and you should 
pass a receipt for the moneys received.” In the 
year 1905 the mortgagee having brought a suit 
for the recovery of the mortgage debt by sale of 
mortgaged property, the first Court allowed the 
claim, but the Appellate Court reversed the decree 
and dismissed the suit on the ground that where 
in the case of a usufructuary mortgage the mortga- 
gor agrees to redeem by payment of the principal 
after a stated period, the mortgagee has no higher 
or better nght than he has under a simple usufruc 
tuary mortgage. Held, on second appeal by the 
plaintiffs, that the mortgage in suit was governed 
by cl. (3), s. XV of Regulation V of 1827, and there 
being nothing in the terms of the agreement 

K 
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MOBTGAGE— Jorec?£?. 1 

9. USUFEUCTUARY MORTGAGE— concM. ' 

between the parties winch either expressly or ty 
implication indicated that the property should not 
by means of a suit be apphed in liquidation of the 
debt, the suit would lie The decree of the Appellate , 
Court reversed and that of the first Court restored i 
Mahadap v. Johf I. L R 17 Bom 425 and Rani- 
chandra v Trtpumbaiy [1898) P. J 43, followed 
Shaih Idrus v Ahdul Rdhxman, I L R 16 Bom 
303, Sadashiv v Vxjankcdrao , I L. R- 20 Bom. 296, 
and Krishna v. Han, 10 Bom L R 615, ex~ \ 
plained Parashabam v Putlajibao (1909) i 

I. Ii. B. 34 Bom. 128 


10. MISCELLANEOUS. 

Mortgages, suc- 
cessive, in favour of same mortgagee — Suit to enfotc^ 
earlier mortgages without 'joining the claim under 
the latest mortgage— Maintainability. There is 
nothing in law to prevent a person who has several 
mortgages over the same property from bringing 
a suit on the earlier mortgages without 3 oining in 
that suit his claim under the latest, if he does not 
in such a suit pray for the sale of the property 
subject to the latest mortgage. Keshavram Dulav- 
ram v. Ranchhod FaJcira, I. L R SO Bom. 156, 
Dorasami v Venkata Seshayyar, 4 G W.^.N 814, 
Bhagwan Das v. Bhawani, I L R 26 All 14, 
Hattu Krishnama CTianar v. Annangara Ckariar , 

1 L R. 80 Mad. 353, referred to. Gobinpa 
Peosad V. Lala Habihab Charan (1910) 

14 C. W. ]sr. 1058 

2. Two mortgagees ^ 

advancing money in equal shares — Discharge of j 
debtor by one not binding on the other 'mortgagee, j 
One of two mortgagees who have advanced the j 
mortgage money equally cannot give a-?^good , 
discharge for the entire -^mortgage debt without | 
the consent of or reference to his co-mortgagee. ! 
Manzur Ali v. Mahnud-un nissa, I. L R 25 All. 
15% followed. Bhup Singh v Zain-ul-Abdin, \ 
1 L R. 9 All 205, and Baiber Maran v Bamana 
Goundan, I. L R. 20 Mad. 461, distinguished. 
Bam CmAKTDBA v. Gos wami Rajjan Lal (1909) 

I. Ii. B. 32 All 184 

MOBTaAGE-BEBT. 

See Trahsfeb of Pboperty Act (IV of 
1882), s 90 . I. L. B, 34 Bom, 540 

MOBTGAGE SALE. 

See CoNTBTBxrTiOR- 14 C. W, "N, 301 
MOBTGAGEE. 

See Decree . I, L. B. 34 Bom. 200 

See Tbansfeb of Pfopebty Act, s 73 

14 O. W. ]sr. 188 

right of, to an order for sale. 

See Tbaksfbr of Pbopebtt Act, s. 67. 

I. L. B. 34 Bom. 482 


MOBTGAGOB ATSTB MOBTGAGEE. 

See Title I. L. B, 37 Calc. 239 

MXJKHTEAB. 

See Legal Pbactitionees’ Act, 1879, sr. 

12, 14 14 C. W. 1078 

MULTIEABIOUS BOCUNLEINT. 

See Stamp Duty I. L. B. 37 Calci 029 
MUNICIPAL BOABB. 

See Liautation Act (XV of 1877), Sen. 
Ii, Arts 2, 61, 62 and 120. 

I. L. B. 82 All. 491 

See United Provinces Municipalities 
Act (I OF 1900), s. 147 

I. L. B. 32 All. 620 
MUNICIPAL COMMISSIONEB. 

See Bombay Municipal Act (Bom. Ill of 
1888), s 305 . I. L. B. 34 Bom. 693 

See Bombay Municipal Act, s. 377. 

I. L. B. 34 Bom. 340 

See Bombay Municipal Act, s. 390. 

I. L.B. 34 Bom. 344 
MUNICIPAL COUNCILLOBS. 

election of— • 

See ChTY of Bombay Municipal Act (III 
OF 1888 AS amended by Bom. Act V 
of 1905), ss 33 and' 34. 

I. L.B. 34 Bom. 669 
MUNICIPAL SELECTION. 

See Bom Mun. Act, 1888, ss 33, 34. 

I. L. B. 84 Bom.659 . 
MUNSIE, JUBISBICTION OP. 

See Adoption . I, L. B. 37 Calc. 860 
MUBBEB. 

— — — Violent and determined 

attack by a number of persons, regardless of the 
consequences, on another, causing other injuries and 
severe ruptures of a healthy spleen — Intent to cause 
death or such bodily injury as the offender knows to he 
likely to cause death — Penal Code (Act XLV of 
1860), ss 300 (1), (3) and 302 A body of six 
persons attacked another with cattle goads in a 
violent and determined manner, inflicting sixteen 
w^ounds on his body and causing several and severe 
ruptures of his spleen, and so caused his death. 

I I’he persons attacked was a strongly built man of 
35 years of age, and his spleen ■was in a healthy 
I state — Held, that such acts, committed by several 
' persons on one, in such a mannei, apparently 
1 regardless of the consequences, and with such 
results, warranted the inference that the acts were 
done hy those persons with the intention either of 
causing the death of the person attacked or such 
injuries as the offenders knew to be likely to cause 
hie death ; and that the offence amounted to mur- 
der. Elem Molla V. Emperor (1907) 

I. L. B. 37 Calc. 816 

MUTT. 

See Hindu Law — Endowment. 

See Math. 
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HffUTT — conoid. 

— — — Held of a mutt 

whether trustee or life tenant of mutt properties. It 
cannot be predicated of the head of a mutt, as 
«iich, that he holds the mutt properties as a life 
tenant or trustee. The question must be deter- 
mined in each case upon the conditions on which 
they were given or which may be inferred from the 
long established usage and custom of the institution- 
Giyana Samhandha Pandata Sannadht v Kanda- 
samt Tamhiran, I. L R 10 Mad 37 5, referred to. 
Vidyaputna Tirthaswami v. Vidyamdhi Ttrtha- 
suamij I. L. R.27 Mad. 435 > referred to. Kailasam 
PiLLAi V. Nataeaja Thampiean (1909) 

I. L. R. 33 Mad. 266 

MUTWAIilil. 

mortgage by— 

See Mahombdan Law — Ekdowment. 

I. li. R. 37 Calc. 179 

. — suit for the office of— 

See Mahomed AN Law— Endowment. 

I. L. R. 37 Calc. 263 


NECESSARIES. 

See CoNTBACT Act (IX of 1872), s 68. 

I. L. R. 32 All. 326 

NEGIiiaENCE. 

Railway accident — Railway Com- 
pany — Bleach of statutory duty — Injury to pas- 
sengers with atm outside carnage window — Con- 
inbutary negligence — Conti actual obligations The 
fact that a door on a moving train is open is evi- 
dence, but not conclusive proof, of negligence on 
the part of the Railway Company. Where there 
is a statutory obligation, any breach of it which 
causes an accident is conclusive against the de- 
fendant apart from special proof of negligence 
But the breach must in itself he the cause of the 
accident, and the rule does not extend so far as to 
exclude the defence of contributory negligence 
In view of the conti actual relations between 
the parties, a Railway Company is not liable for 
injuries caused to any part of a passenger which is 
outside the carnage m w^hich he is travelling, pro- 
vided that such injuries could not have been re- 
ceived had the passenger remained inside the car- 
nage The application of the rule that, where there 
is negligence on both sides, the negligence of the 
person w^ho had the last chance of averting the i 
accident is the efficient cause theieof, must be res- | 
tricted to cases where the danger was apparent | 
to both or at least one of the parties before the ac- j 
cident actually happened. Dtjllabhji Sakhidas 1 
t?. G. I. P. Railway Co. (1909) 

I. E. E, 34 Bom, 427 

NEGOTIABLE INSTRUMENT. 

See Note of hand . 14 C. Wi N, 414 


NEGOTIABLE INSTRUMENT— coacR 

I — — Negotiable msiru- 

, ment, party to suit on—Limitation Act, s 22— 
, Amendment by adding party cannot relate back to 
date antetioi to application to add jxirty A suit 
I on a negotiable instrument must be instituted In 
the name of the person wffio, on the face of the 
! instrument, is entitled thereto or by a holder de- 
I riving title from him Where the suit is instituted 
: in the name ot a wrong person, the Court has pow'er, 

I undei order I, rule iO (7), to amend the plaint by 
I bringing the proper party as plaintiff. Such per- 
I eon cannot be brought on the record as from the 
' day the suit was instituted The amendment 
i will lelate back, at the most, to the date on which 
' the application to be added as plaintiff w*as made 
and it such application was made after the right to 
; sue w as barred by limitation, such amendment 
I ehould not be allowed In suits of this kind, a 
mistake to be corrected under order I, rule 10 (I), 
must be coirected before the limitation period of 
the suit expires Seshamma v Chinnappa, I. L, R 
20 Mad. 467, referred to Subbaeaya Iyeb i 
Vaithinatha Iyer (1909) I. L. R. 33 Mad, 115 

NEGOTIABLE INSTRUMENTS ACT 
(XXVI OP 1881), 

. s. 16 — Endorsement, what constitutes — 

Holder tn due course — Bill payable on demand, 
when overdue. S. 16 of the Negotiable Instrumentb 
Act does not lay dowm any specific form of ivords 
for an indorsement A promissory note payable 
on demand was executed on 18th December 1901 
On the 12th September 1904, the payee received 
the amount due on the note from one S and the 
following was indorsed on the note bv the payee : 

* ‘ I have this day received from you, S, the sum of 
. . , due for principal and interest and as- 

signed this note to you with powder to recover the 
amount due under it by showing the same.” No 
; demand for payment w'as made before the 12th 
' September 1904 : Held, that jS was an indorsee ot 
the promissory note, that the promissory note 
was not overdue on the date of indorsement and 
that S was entitled as holder in due course to snn 
on the note Sivabamaeeishna Pattab v . Man* 
GALASEEI KdNHD MoIDEEN { 1909) 

I. L. R. 33 Mad. 34 

NEWSPAPER CORRESPONDENT. 

statement of— 

See Libel . I. L, R. 37 Calc. 760 

NEWSPAPER (INCITEMENTS TO 
OPPENCBS) ACT (VII OP 1808). 

S. 3 — Older — Fotfeituie of press S 3 

of the Newspaper (Incitements to Offences) 
Act, 1908, provides for the makmg of a conditional 
order declaring the printing press used for the pur- 
pose of printmg or publishing the offending new s- 
paper to be forfeited The section refers to the 
w'hole of the press : and no order could be made 
under it limited only to such xioitions of the press 

K 2 . 
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BTEWSPAPER (IISTCITEMEE-TS TO 
OEEEJSrCSS) ACT (VII OE 1908)— cottcZt? 

s. 3 — condd. 

as were employed in printing the offending neiis- 
paper Dhoitdo Kashinath Phadke, In le (19091 
I. D. B. 34 Bom. 327 


KOTE OE HAITD— 

I Act not relied on Satya Phiya Ghosal v. Go* 
BiNDO Moho::^ Ray Chowdby (1909) 

14 C. W, N. 414 

ISrOTICE. 

See Pbosecutio^t I. It. B. 37 Oalc. 545 


3SriBAiroHA. ! 

See LrviiTATioi^ Act, 1877, Sch. II, Arts, i 
131, 62 . I. L. B. 34 Bom. 349 

See Teanseek of Peopeety Act, ss. 
55 (6) (6), 123 .1. E. B. 34 Bom. 287 

KON-JITDIOIAL STAMP. 

See Stamp Act (II of 1890), s 52 

14 0. W. K. 1101 

KON-OCCtTPAirCY BAIYAT. | 

See Chota Nagpxjb La^sDloet) akd 
Tehai^t Peocedeee Act, s 6 

14 C. W. 3Sr. 297 

See Laitbloed A:bTD TB:iTANT 

I. It. B. 37 Calc. 709 

NOBTH-WESTEBlSr PBOVIHCBS AND 
OIJDH ACTS. 

1869—1 ; 

See OuDH Estates Act. 

1876— XVII : 

See Otjbh la^jd Reveitub Act. 

1876— XVIII ; 

See OuDH Laws Act. 

1900—1 : 

See U2TITED Peovikoes Mbnicipalitiss 
Act. 

1901—11 : 

See Age A Tenancy Act. 

1901— III : 

See U:5iTEi> Provi^tces Lake REVEinJE 
Act. 

1904—1: 

See General Clauses Act. 

NOTE OE HAND. 

- — Where a hand-note 

recited a loan and the hahihty of the exe- 
cutant to repay it, hut there was no covenant 
that the re-payment w’ould be made to the 
plamtiff or to his order : Eeld, that it was not 
a negotiable instrument under the Negotiable In- 
struments Act , s. 4 or s 28 of the Negotiable 
Instruments Act would not therefore apply to such 
a hand-note. Illustrations cannot control the 
plam meaning of the w^ords of a statute Illus- 
tration (b) of s 4 of the Negotiable Instruments 


disobedience of— 

See City of Bombay Municipal Act 
(Bombay Act III of 1888), ‘S. 305. 

I. Ii. B. 34 Bom. 693 

of claim, to public offfcers— 

See Cantonments Act (XIII of 1889), 

s. 80 . . I. Ij. 34 Bom. 583 

to CO- sharers — 

See Pee-emption I. L. B, 34 Bom. 567 

NUISANCE. 

See Bombay Municipal Act, 1888, s. 377. 

I. L. B, 34 Bom. 346 

Calcutta Municipal Act, s. 632 — 

** Emsance,” huilding sanctioned by Municipality 
if may he — Nuisance if must he public — Building 
in contravention of legulationa if to he proceeded 
against only under s 449 — Partition decree, effect of. 
The term “ nuisance ms. 632 of the Calcutta 
Municipal Act does not refer only to nuisances 
affecting the public generaU 5 ^ It applies as well 
to nmsances affecting an individual. The mere 
fact that the Mumcipality could have proceeded 
against a building erected contrary to the bmlding 
regulations under s. 449 of the Act does not 
preclude the Municipal Magistrate from interfering 
Yuth it under & 632 at the instance of the person 
whose house has been deprived of light and air 
by the building. If a building is a nuisance, it 
is no answer in a proceeding under s 632 to say 
that the Coriioration had sanctioned it W^hether 
erected ivith or VTthout sanction, or in contraven- 
tion of the building regulations or not, any person 
residing in Calcutta affected hy it can move the 
Magistrate and it is uithm the jurisdiction of the 
Magistrate to pass an order under s. 632, if in his 
discretion he is so adwsed A partition decree 
previously passed which purported to specify the 
easements reserved to the portion which tell to the 
complainant, cannot be held to override the pro- 
visions of the Calcutta Municipal Act, vhich is 
directed to provide for public sanitation among 
other public conseivations. Bhagwan Das v 
Rash Behaei Mullick (1909) . 14 C, W, N. 637 

NUNC PBO TUNC. 

See Award . . 14 0. W. N. 759 

0 

OATHS ACT (V OF 1840). 

See CintATOES Act (XIX OB' 1841), ss. 
3, 4. U . I. L. B. 34 Bom. 115 
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OATHS ACT (X OF 1873). 

s. 4! 

See'' Judic3ialPeoob3sding.’‘ 

I. Ii. E. 87 Calc. 52 

OBSTBtrCTIOH OF PATHWAY. 

See Cbimtual Peoceduee Code, ss 133, 
138, 139 . . 14 C. W. H. 544 

OCCXTPAHCY HOHDIHG. 

See Agba Tenancy Act (II of 1901), 

s. 20 . . I. L. H. 32 All. 628 

See Agea Tenancy Act (II of 1901), 
s. 22 . . 82 All. 314 

X, Mortgage— by mortgagee^ 

Co-sharer landlord who has 'purchased m execution 
of 'money decree tf may question transferability of 
holding, A oo-sharer landlord who has purchased 
an occupancy-holding in execution of a decree of 
his own, cannot resist a mortgagee’s suit to enforce 
Ins mortgage on the holding on the ground that the 
holding was non-transferable, he himself being a 
purchaser without the landlord’s consent, taldng 
the word landlord in its proper signification of the 
uhole body of landlords. Ayenuddin Nasya v. 
Snsh Chandra Banerji, 11 C, W, N, 76^ followed. 
Achanulla Sarhar v. Salemonessa JBibtt 9 C. W, N. 
xcxiv^ not followed. Haeo Chanbea Podder v, 
UwESH Chanbea Beattachaetee (1909) 

14 C, W. isr. 71 

•2, — Transfer — Becogmtion by land-^ 

,loid — Beceipt of lent from transferee as agent of 
transferor — Acquisition of occupancy right by adverse 
possession. The receipt by the landlord of rent 
from a transferee of a holding, not on his own 
account but as an agent of the transferor is 
not a recognition of the transfer. Nabakumari 
Dehi V. Behari Lai Sen, 11 C, W. N. 865 : e c. 
I L. B, 34 Gah, 902, distinguished. Khoodeeram 
Chatterjee v. Bookhinee Boistobee, 15 W. B. 197, 
and Basamoy Purkait v. Srinath Moyra, 7 C. W, N. 
132, referred to. Case remanded for trial of the 
question whether the transferee had acquired the 
Tight to hold the land as an occupancy raiyat by 
possession as a raiyat for a period of 12 years and 
by assertion of his title as such. Debnaeain 
Dett V. Baibya Nath (Mabak) Napit (1909) 

[14 0. W. H. 68 

‘OooxTPAFrcy eaiyat. 

See Dandloed anb Tenant. ^ 

I. L. E. 37 Calc. 742 

OOOITPAJNOY EIGHT. 

See Chota Nagp-cte Landlobb anb Te- 
nant Peoceduee Act, s. 6 

14 O. W. N. 297 

extinguiskment of— 

See Lanbloed anb T enant. 

I, Ii. B. 37 Calc. 709 


; OFFEHCE. 

See High Court, jurisdiction of. 

I. L. E. 37 Oale. 287 

brought to the notice of Court in 

the course of judicial proceeding. 

See " Court,” ivieaning of. 

I.E E. 37 Calc. 642 

OFFICIAL ASSIG3NEE. 

See Insolvency . I. L. E. 37 Calc. 418 
OFFICIAL TEHSTBE OF BEHGAL 

.S'ee Probate . I. L. E. 37 Calc. 387 

OFFICIAL TRUSTEE’S ACT (XVII OF 
1864). 

See Probate . I. L. E. 37 Calc, 387 

OMISSIOH BY MISTAKE. 

See Power-op- Attorneyl 

I. L. E. 37 Calc. 389 

ONUS OF PEOOF. 

See Death, presumption of. 

I. L. E. 37 Calc. 103 
See Lanblobb anb T eylvnt . 

I. L. E. 37 Calc. 728 

OPIUM 

1, Opium, illicit sale of— 

Proof of the factum of the sale — Presumption from 
inability to account satisfactorily for opium in absence 
of evidence of any sale — Opium Act {I of 1878), ss, 9, 
lO. The effect of ss. 9 and 10 of the Opium Act, 
1878, IS that, when once it is proved that the accused 
has dealt vith opium in one of the ways described 
in s 9, the onus of shomng that he had a right bo 
to deal with it is placed on him by s. 10. But the 
commission of the act, which is the foundation of 
the particular offence charged under s. 9, must be 
proved before the presumption raised by s. 10 
comes into operation at all, and the presumption 
cannot be used to establish such act. Where, 
therefore, there is no evidence to prove the fact 
of any sale of opium by a person accused of illicit 
sale, the deficiency is not supplied by the statutory 
presumption, and a conviction of illicit sale is bad. 
IsHWAB Chandra Singh v Emperor (1910) 

L L. R. 37 Oale. 581 

2. Opium, illegal possession 

of —Opium Act (I of 1S7S), ss 9 (c), 10 — 
Mere possession contrary to the Act without 
guilty frame of mind- — Bespechve hahihties of 
owner of boat and crew — Presumption of commission 
of offence under the Act — “ Conveyance ” — Boat. 
Under ss. 9 (c) and 10 of the Opium Act (I 
of 1878), mere possession of opium without being 
able to account for it satisfactorily, apart from 
any frame of mind, is an offence. The owner of 
a boat in winch opium is found is in possession 
of it, but not the cre^v when they are neither owners 
nor jointly interested with him m any venture as 
an incident of w^hich possession might be attributed 



( 267 ) 


DIGEST OF CASES. 


( 268 ) 


OPIITM—concZt?. 

to them Where the owner of a boat alleged that 
opium as earned on board bj’ a passenger mthout 
his kno-w ledge, but there were circumstances dis- 
proving his storj^ : — Held, that as he had not satis- 
factorily accounted for its possession, it must be 
presumed, under s. 10. that it was opium in respect 
of uhich he had committed an ofience under the 
Act Queere : Whether a boat in which opium is 
earned is a “ conve 3 'ance ” used in carrying it so 
as to be liable to confiscation on conviction of the 
owner under the Act Empfrob v Hamid Ali 
(1909) . . , . I. Ij. B. 37 Calc. 24 

See Ashbaf Ali v. Eivepebob. 

I. li. B. 36 Calc. 1016 ; 14 C. W. N. 233 

OPIUM ACT (I OF 1878). 

ss. 9, 10. 

See Opium « I. U. B, 37 Calc. 681 
ss, 9 (c), 10. 

See Opium, illegal possession op. I 

I. L. B. 87 Calc. 24 

OBAIi AGBEEMEKT. 

See Evidence Act, 1872, s 92, 

I. Ii. B. 34 Bom, 59 

OEDEB ABSOLUTE. 

application for — 

See Moetgage . I. L. B. 37 Calc. 790 

OUDH ESTATES ACT (I OF 1869). 

ss. 8j, 22, sub-a. (11) — Snccesston to 

estate of taluqdar dying intestate whose name is en- 
tered in lists 1 and 5 — Impartible estate — “ Primo- 
geniture,^^ meaning of, in sanad giantedby British 
Government m 1860 — Effect of passing of Act No I 
of 1869 — Lineal primogeniture and not nearness of 
degree, A sanad granted to a taluqdar in 1860 
contained the condition that ‘ ‘ in the event of ycur 
dying intestate the estate shall descend to the 
nearest male heir according to the rule of primogeni- 
ture.’ * After the passing of the Oudh Estates Act 
(I of 1869), his name was entered as a “ taluqdar’ ’ in 
list 1, and in list 5, which was a list * * of the grant ecB 
to whom sanads or grants may have been or may 
be given or made by the British Government up to 
the date fixed for the closing of the list, declaring 
that the succession to the estates comprised in such 
sanads or grants shall thereafter be regulated by the 
rule of primogeniture.” Held, that the meaning 
of the w^ord “ primogeniture ” in the sanad ivas 
the ordinarj’ meaning of the same w*ord in the law 
of England. On the death of the taluqdar’ s 
widow the succession to his estate was contested b^’’ 
his cousin the respondent, who w^ould he the heir if 
the succession was governed bj" the rule of lineal 
primogeniture, and his uncle, who would succeed 
if it was regulated by nearness of degree. Held, 
that the question w’-hether the estates of taluqdars 
for the purposes of intestate succession must be 
treated as impartible, is settled by authority in the 
affirmative; Ban Bijai Bahadur Singh v. Jagatpal 
Singh, L L, B. 18 Calc. Ill ; L, R. 17 L A. 173 


OUDH ESTATES ACT (I OF 1869)^con^d. 

— s, 8 — ccncld, 

and Jagdisli Bahadur v Sheo Pariah Singh, I. L. B 
23 All 369 ; L R 28 1 A. 100. The succession 
therefore to a taluq must be to an impartible estate,, 
w'hether the estate “ ordin^nly devolved upon a 
single heir ” as in list 2 of s. 3, or w hether the 
succession w'as to be regulated by the rule of pri- 
mogeniture as in lists 3 and 5 of s. 8. S. 22, 
in so far as it describes in the first ten of its sub- 
sections the specific order of heirs preferred to the 
succession, must have force given to it to the effect 
of standing as a statutory substitute for any line 
of succession set forth in the sanad Where sub- 
s. 11 of s. 22, coming as it does at the close 
of the long list of specific stages of prescribed 
succession, sets up the ru^e that in default of any 
one taking undei the previous siib-sections there 
should be preferred “ such persons as would have 
been entitled to succeed to the estate under the 
ordinary law* to which persons of the religion and 
tribe of such taluqdar, etc , are subject,’ ’ it must be 
construed as being a general relegation of parties 
to the situation m w'hich thej^ ivould have been 
found apart from the Act In the present case that 
situation was found in the sanad itself, and was also 
contained, either by w'ay of affirmance, or at least 
bv w^ay of narrative in list 5 of s. 8 of the Act. 
While the specific rules of succession m Act I of 
1869 must be he^d to displace this, the general re- 
ference to what is not covered by those speoifio 
rules must include a reference to the rights of 
parties ascertained in the sanad which was the 
original title to the property. On these piinciples 
and this construction : Held, (affirming the 
decision of the Court of the Judicial Commissioner 
that the succession should be regulated by the 
rule of lineal primogeniture and not by nearness of 
degree and that the respondent w^as entitled to 
succeed Debi Bakhsh Singh v. Chandbabhan 
vSiNGH (1910) . I. L, B. 32 All. 699* 

ss. Id, 16 and 17 — Transfer of immove- 

j able property in Oudh — Oral gift inter vivos — 
Transfer of Property Act {IV of 1882), s. 123— 
Deed, construction of — Whether testamentary or 
deed of gift inter vivos — Legatee pre-deceastng testator. 
Under the Oudh Estates i^ct (I of 1869) im- 
moveable property is not transferable by gift 
inter vivos otherwise than by registered deed. 
Although an adopted son is exempt from the oper- 
ation of s. 13, as being one of the special clasa 
therein designated, a gift to him to be valid must 
comply with, the piovisions of ss. 16 and 17 of 
the Act ; the two sets of sections not being contia- 
dictory of each other By a deed, dated the 5th 
May, 1887, executed bj" a taluqdar in favour of hia 
adopted son, the predecessor m title of the appellant, 
the executant (after stating that he had by a deed 
of will on 26th May 1883, appointed his adopted son 
as his successor to the whole of the property, and 
that it had become necessary to alter some of the 
provisions of that deed), declared that it w’as writ- 
ten “ by w^ay of deed of adoption and codicil to a 
will,” and that he had made over the w^hole of the- 



( 269 ) 


DIGEST OE CASESi 


( 270 ) 


OXTDH ESTATES ACT (I OE lQQ^)^oncU. 

ss, 13, 16 and Vl^oncU* 

property in suit to his adopted son, and had ab- 
solutely and unconditionally relinquished all right 
and proprietorship as well as ceased interference 
with the property. In a subsequent clause he 
described the person in whose favour the deed was 
made as ‘ ' my adopted son and donee and legatee 
under the deed, dated the 26th May, 1883, as well 
as under this deed . , . , in respect of all my 

moveable and immoveable property vhich has al- 
ready been acquired, or which may be acquired 
hereafter during my lifetime or which may come to 
me by inheritance, or to which I may become en- 
titled ’ * Held (a&ming the decision of the Court 
of the Judicial Commissioner), that on a considera- 
tion of the provisions of the deed, and of the cir- 
cumstances vhich led up to its execution, it was 
testamentary in character, and could not be con- 
strued as a gift inter vivos to the appellant’s pre- 
decessor in title, who predeceased his adoptive 
father. In styling him ‘ ‘ donee ’ ’ the deed re- 
ferred simply to what was given him by the deed 
and codicil. Udai Raj Sinoh v. "Bhagwan 
Bakhsh (1910) . . I. Ij. R, 32 All. 227 

OUDH XiA17D BEVElfUE ACT (XVII 
OE 1876). 

Pbe-emptiok I. D. B, 32 All. 361 

OUDH DAWS ACT (XVIII OF 1876). 

See Mahomedan Law — Marbiage. 

I. D. B. 32 All. 477 

s. 9, els. (I), (2). 

See Pbb-emptiok . I. L. B. 32 All. 351 

P 

PABDOET, 

Eorfeiture of pardon — Proper 

Court to determine the question of forfeiture — With- 
drawal of pardon hy the Court granting it — Power 
of the Special Bench to re-open the question on 
a plea of pardon tahen at the trial for the original 
ofence in respect of which it was granted — Criminal 
Procedure Code {Act V of 1898), ss. 337, 339. Where 
an approver, to whom a pardon w^as granted under 
s. 337 of the Criminal Procedure Code by the com- 
mitting Magistrate, resiles, at the hearing of the 
case before the Special Bench, from his deposition 
given before sucb Magistrate, the Special Bench can 
only discharge him, but cannot take any action 
against him for the offence m respect of which he 
was accorded the pardon. If he is proceeded against 
for the original offence, the committing Magistrate 
who granted the pardon must determme whether 
he has complied with its terms of not, and thereby 
forfeited the same ; and the question cannot be 
reopened at his trial before the Special Bench for 
such offence. Queen-Empress v. Manick Chandra 
Sarkar, L L. B. 24 Calc. 492, approved of. Emperor 
V. Kothxa, 1 . L. B. 30 Bom. 611, and Kullan v. 


PABDOIST — concld. 

Emperor, /. L. B. 32 Mad. 173, referred to. King- 
Emperor v Bala, I. L. R 25 Bom 675, distinguished. 
Emperoe V. Abaxi Bhtjshax Chttckerbijtty 

(1919) . I. D. B. 37 Calc. 845 

PABDIAMEHT, PBOCEEBIHGS IH. 

See Libel , I, L. B. 37 Calc. 76D 
PARTIES. 

See AuMmsTBATTOx Sitit. 

I. L. B. 34 Bom. 420 

See Civil Peoceditee Code, 1882, s 368. 

I. D. B. 32 AH. 301 
See CoxTEACT Act (IX of 1872), s 45 
I. D. B.82 AU. 638 
See Hindu Law — Joint Family. 

I. D. B. 32 All. 183 
See Receiver . 14 C. W. 653 

addition of— 

See Remand . I. L. B. 37 Calo. 171 

death of— 

See Abbiteation . 14 C. W. 759 

joinder of— 

See Civil Procedure Code, 1882, s. 30. 

1. L. B. 32 All. 284 

See Limitation Act, 1877, ss 22, 28 

1. D. B. 34 Bom. 91 

1. Addition of parties— 

aiwn Act {XV of 1877), s. 22 — Changing character 
of defendant after period of limitation for suit has 
expired — Amendment of Plaint — Civil Procedure 
Code {Act XIV of 1882), ss. 32, 13, 5S2--Suit 
against Debuttar estate — Expenses necessary for 
Dehuttar estate — Indemnity to estate of former sehait 
by successor — Liability of Debuttar estate. The 
parties to this htigation were the descendants of a 
testator, who by his will dedicated immoveable 
property to the performance of the worship of 
certain idols and other pious acts, and provided 
for the order of succession to the office of sebait 
among his descendants. The suit was instituted 
on 25th January 1897 by the respondents as exe- 
cutors of a deceased sebait against the appellant, 
who had been appointed receiver of the debuttar 
estate, for money which, owing to mterference and 
obstruction by the appellant m the collection of 
the rents, had not been received by the deceased 
sebait during his sebaitship, and for expenses he 
had consequently been obliged to pay out of his 
private funds to protect the estate, and enable him 
to perform his obhgations as sebait. All the 
other surviving descendants of the testator were 
made parties, and the appellant was sued both m 
his capacity as receiver and in his personal capacity. 
After the expiration of the period of hmitation 
prescribed for the suit, an amendment of the plaint 
was made by the Court adding to it a prayer that 
it might be determined who was the sebait, and 
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P AUTIE S — contd. 

that the debuttar estate should be represented by 
the person declared to be entitled to the sebaitship 
The appellant was found to be so entitled and was 
impleaded as sebait : — Held, affirming the decision 
of the High Court, that the object of the amend- 
ment was merely to determine judicially which of 
the living descendants of the original testator, all of 
whom were already paities to the suit, was to be 
considered sebait It did not alter the character 
of the suit, nor amount to the addition of a new 
defendant within the meaning of s. 22 of the 
Limitation Act (XV of 1877), and the suit was 
therefore not barred. Held, also, that the es- 
tate of the deceased sebait was entitled to be 
reimbursed all sums properly expended by him in 
the preservation of the debuttar estate (as payment 
of Government levenue and the hke), and m de- 
fending his posicion as sebait which was challenged 
unsuccessfully by the appellant Walters v. Wood- 
hridge, L R 7 C% D. 504, followed The respond- 
ents were also entitled to recover all moneys 
properly expended by the deceased sebait in per- 
forming the obligations imposed upon him by the 
original testator’s will The right of indemnity 
was incident to the position of a trustee, and the 
liability in respect of that indemnity was the first 
charge on the trust estate Peaby Mohun 
Mukeejee V. Naeendea Nath Mtjkeejeb (1909) 

I. Ii. R. 37 Calc. 229 

2. Where a landlord 

sued a transferee of the tenant’s rights m ejectment 
on the ground that the transfer was unauthorised, 
and the defence admitted the transfer but urged 
that it was not a vahd transfer *. Held, that the 
transferor who applied to be added as a defen- 
dant, setting up a contemporaneous agreement for 
retransfer and alleging that the transaction was 
really a mortgage by conditional sale and that he 
was still in possession, should have been added as 
a party defendant by the Court although plamtifi 
opposed the apphcation, in order to avoid a multi- 
plicity of suits and to insure a final determination of 
the dispute m the presence of all the parties interes- 
ted. The Court does not, except in special circum- 
stances, force a defendant upon the plaintiff. The 
test to be applied is whether his presence before the 
Court IS necessary m order to enable the Court effect- 
ually and completely to adjudicate upon and settle 
uU the questions involved in the cause or matter. 
Montgomery v. Foy,[lS95]2 Q, B 321 -McCheane 
y. Gyles, [190Z\ 1 Ch 911, referred to The 
judgment of the Judicial Committee in Amir Hassan 
Khan v. Sheo BaJcsh Singh, I. L, R, 11 Gale, 6, does 
not furnish any test for determining under what 
circumstances a subordinate Court may be said to 
have acted illegally or with material irregularity 
within the meaning of s. 115, Civil Procedure Code 
The High Court is not precluded by the terms of 
6.^ 115, Civil Procedure Code, from interfering 
with an order granting or refusing applications for 
adding parties. Held, that the High Court ought 
to set aside the order in the present ease refusing 
the transferor’s application to be made a party, as 


P ARTIE S — Conoid. 

otherwise the result would be a needless multipli- 
city of suits and possible mj'ustice to the petitioner. 
Scope and operation of s 115, Civil Procedure 
Code, considered with reference to authorities. 
Dwaeka Nath Sex r). Kesoey Lal Goswami 
(1910) . . . . 14 C. W. 3N. 703 

PARTITION. 

See Civn Peocedtjre Code, 1882, s. 396. 

I. L. R. 32 All. 319 
See Estates Paetitiox Act (Beng V oe 
1897), s 7 . 14 C. W. NT. 632 

See Hindu Law — Joint Family 

UC. W.3N. 221 

See Hindu Law — Partition. 

1. L. R 37 Calc. 703 
I. Ii. R. 84 Bom. 106 
See Hindu Law — Self- Acquisition. 

I. Ii. R. 32 All. 306 
See Pre-emption . I. Ii. R. 82 All. 567 
See Title, suit foe. 

I. Ii. R. 87 Gale. 662 
See United Provinces. Land Revenue 
Act (III OF 1901), ss 111, 112 

I. L. R. 32 AIL 623 
See Vendor and Purchaser. 

I. Xi. R. 37 Gale. 362 

1 . — Ajipeal — Appeal against preli- 

minary decree after passing of the final decree. After 
the passing of the final decree m a suit for partition, 
no appeal will lie which does not challenge the final 
as well as the preliminary decree. Mackenzie v. 
Nar Singh So, hat, I. L. R. 30 Calc. 762, followed. 
Uman Kiinwan v Jarbandhan, I L. R. 30 All 
^9, distinguished. Kuriya Mal v. Bishambhar 
Das (1910) . . . I. L. R. 32 All. 225 

2. Rigiit to partition— 

between owner of fractional share in zemindari 
interest, and mokarandars in pint possession — 
Interest not less permanent because the moharan 
lease was liable, %n certain events, to forfeiture. The 
right of partition exists when two parties are in 
joint possession of land under permanent titles, 
although their titles may not be identical Hemadn 
Nath Khan v. Ramani Kanta Roy, I. L. R 24 Gale. 
575, cited with approval The appellants, plamt- 
ins in a suit for partition, were proprietors of a 
mokarari interest m the property, partition of which 
was sought, and the respondents, defendants in the 
suit, were owners of a fractional share in the 
zemmdari interest m the same property. The 
mokarari lease was, in certain contingencies, liable 
to forfeiture, and the High Court held that the 
appellants’ tenure was on that account not suffi- 
ciently permanent to support their claim to parti- 
tion, to which they would otherwise have been 
entitled: Held, by the Judicial Committee (re- 
versing ^at decision), that the distinction drawn 
by the High Court could not be supported. The 
appellants’ title was a permanent one, though 
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jP j^!R»TITIO W — concld, 

liable to forfeiture m events wbich. bad not occurred 
and the rights incidental to that title must be 
those that attached to it as it existed, without 
reference to what might be lost in the future under 
changed circumstances. Bhagwat Sahai v Bipik 
Behari Mittbr (1910) . I. L. lEl. 37 Calc. 918 

3. Suit for partition of family- 

property — Subsequent suit by one defendant against 
another for declaration of title — Res 'judicata Where 
a suit for partition, to which all the members of the 
family are parties, has once been finally decided, 
it is not competent to a party defendant to such 
suit to reopen the questions thereby determined 
in a fresh suit for a declaration of right as against a 
co-defendant. Sheikh Khoorshed Hossein v. Nub- 
bee Fatima, I. L B. 3 Calc. 551, Dost Muhammad 
Khan v. Said Begam, I. L R. 20 All 81, Assan 
V. Pathumma, I. L. B 22 Mad. 494, and Ashidbai 
V. Abdulla Hap Mahomed, 1. L. B. 31 Bom 271, 
referred to. Parsotam Rao Tantia v. Radha 
Bai (1910) . . I. L. B. 32 All. 469 

PABTITIOl^ DEOBEE. 

See Nuisance * 14 O. W. NT. 637 

PABTNEBSHIP. 

See Contract Act (IX of 1872), s 46. 

I L. B. 32 All. 638 

suit for dissolution of— 

See Court Pees Act (VII of 1870), s. 7, 
SOH. II, CLS. 3, 4. 

I. L. B. 32 All. 517 

See Solicitor’s Lien for Costs. 

I. E. B. 34 Bom. 484 

— Arbitration — Accounts — Managing 

partners, liability of — Onus — Reference to arbitration 
of claim of firm against customers by one partner, 
when hinds firm — Reference after suit for dissolution. 
One partner is not competent without special 
authority to bind the firm by a submission to arbi- 
tration. Administrator-General v. Official Assignee, 
1. L. R 32 Mad. 462, distmguished. Ramhharose v. 
Kallu Mai, I. L. R. 22 All. 135; Duttoobhoy v Vallu, 

1 Bom. L. R. 828, approved. The hability of co- 
paitners to account, and how and to what extent 
it arises discussed Hazi Mahai^imad Akbx&v. 
PwARKA Nath Sirkar (1910) 

14 C. W. 1106 

PABT3NEBSHIP ACCOXT3NTS, SITIT POB. 

Suit for partnership ac- 
counts — Limitation Act {IX of 1908), Art 106 — 
Specific assets realised within period of limitation. 

If a smt for general partnership accounts and a 
share in partnership profits is itself barred, the 
plamtifi in such a suit cannot be allowed to pro- 
ceed speculatively against any and every partner- 
ship asset which may have been reahsed by the 
defendant aftei dissolution and vithin the period 
of limitation. Menoanji Hormiisp v. BvMomji 
Burjori, I. L. R. 6 Bom 628, distinguished. Ahivied 


PAETISTERSHIP AOCOXTITTS, SOTT POE 

— conoid 

SULEMAN V. BhaGWANDAS ViSRAM AND Co. 

(1909) . . . I. Ii.B.34Bom.515 

PASSEN-aEB. 

See Contributory negligence 

I. Ii. B. 34 Bom. 427 

PASSING-OPP ACTION-. 

See Trade-mark I, L. B. 37 Calc. 204 

PASTUEE LANDS. 

Tenancy if permanent— 

ramna holdings — Occupancy right, acquisition 
of, in — Using land for purposes of cultivation, tf 
waste — Remedy of landlord—^Forfeiture — Landlord 
and Tenant Act {X of 1859), s. 6 — Bengal Te- 
nancy Act {yill of 1885), s. 5 {2) — Notice — 
Seivice — Transfer of Property Act {IV of 1882), 
ss 106, 108 (o), 111 ig) The question being whe- 
ther certain holdings situated in the tract known 
as chariramna or pasture lands in Mouzah Basant- 
pur m Zillah Puinea were permanent tenancies, 
it was proved that sales by private treaty and 
by auction through Court of such holdings were 
frequent, that cases of ejectment were uncommon, 
that such holdings frequently passed to the heus of 
the deceased tenants and that mutation of names 
in the zemindar’s shensta had been frequently 
allowed sometimes on payment of nazarana and 
sometimes without : Held, that the proper inference 
to be diawm from these circumstances was 
that the tenants had a permanent right in the 
holdings and w'ere not liable to ejectment or notice. 
Per Doss, J. — That assuming that the lands were 
settled wuth the tenants only for the purpose of 
grazing cattle, the tenants had acqmred a right ot 
occupancy in the lands before the Bengal Tenancy 
Act came into force under s. 6 of Act X of 1859, 
Fitz Patrick v Wallace. 11 W R 281, followed. 
That it w'as not reasonable to hold that at the in- 
ception of the tenancies it was intended by the 
parties that the lands were never to be used for 
cultivation, and the tenants w'ere raij'ats mthin 
the meaning of s. 5, sub-s. (2) of the Bengal Te- 
nancy Act. Per Richardson, J . — ^The tenants had 
failed to prove that the lands wore let for purposes 
of cultivation or that they had acquired occupancy 
right therein. That by using the lands intended 
for grazing for purposes of cultivation the tenants 
did not incur forfeiture. Sheikh Lvtifar Raha- 
MAN V. A. H. Forbes (1909) . 14 C. VV. N. 872 

PATNIDAES AND DAB-PATNIDAES. 

rights of— 

See Chattkidari Chakran Lands. 

I. Ii. B. 37 Calc. 67 

PAUPEB SUIT. 

See Civil Procedure Code, 1908, s. 115. 

I. I*. B. 32 All. 623 
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PAOTER STTIT— coiicld. 

— A'ppUcaiton to sue as — 

Disquahji cation — SiibjecUmaUer of suit — Cause of 
action — Civil Procedure Code {Act V of 1908), 
order XXXIII, rules 1, 2 and 5 A mortgagor 
applied for permission to institute a suit as a 
pauper for the setting aside of a sale of the 
mortgaged property by the mortgagee, Muth 
an alternative claim for damages The mort- 
gagee admitting there vas a surplus due to the 
applicant aftei the mortgage-debt had been satis- 
fied, paid BlOl into Court, and contended that the 
applicant was not a pauper, and further that the 
applicant disclosed no cause of action Held, that 
the applicant ^^as a “ pauper within the meaning 
of the Explanation to order XXXITI, rule 1, of the 
CiTil Proceduie Code (Act V of 1908), but that the 
allegations contained in the application did not 
disclose a cause of action. Dwarkanath v. Madhav^ 
rav, I^ L B, 10 Bom 207, not folloived. Fatmabai 
V, Dossabhoy Rustomji Umbigar (1909) 

I. Ii. B. 34 Bom. 638 

PAYMENT INTO COITBT. 

/See Transfer of Property Act (IV of 

1882), s. 83 . I. Ii. B. 32 All. 142 

PENAIi CODE (ACT XLV OP 1860). 

_ S. 76 — Evidence Act (/ of 1872), s 105 

— Question whether act done by accused falls within 
general exception s — Evidence — Presumption — Plead- 
ings. Where an accused person has raised pleas in- 
consistent with a defence w'hich ivould bring his 
case wnthin one of the general exceptions in the 
Indian ]^enal Code, he cannot, in appeal, set up a 
case, based upon the evidence taken at his trial, 
that his act came within such general exception. 
Circumstances which would bring the ease of an 
accused person within any of the general exceptions 
in the Indian Penal Code, can and may be proved 
from the evidence given for the prosecution or to 
be found elsew here in the record ; but there must 
be evidence upon which such circumstances can be 
found to exist, and when they are not show'n to 
exist, the Courtis not competent to assume, more 
particularly when the pleas taken are inconsistent 
with such assumption, that such circumstances 
might have existed or that doubt may arise m con- i 
sequence of such assumption, and the accused 
ought to be given the benefit of the doubt Queen- 
Empress V. Timmal, I L. B 21 All 122, referred 
to. Emperor t; Wajid Hussain (1910) 

I. D. B. 82 All. 451 

ss, 107, 108, 121, 124A— Waging 

of war, abatement ot— Sedition. The accused 
published a book containing eighteen poems, of 
which four were the subject-matter of the charge. 
The general trend of the poems charged, as well the 
remaining ones in the book evinced a spirit of blood- 
thirstiness and murderous eagerness directed against 
the Government, conveyed the urgency of taking up 
the sword and made an appeal of blood-thirsty incite- 
ment to the people to take up the sword, form secret | 
societies, and adopt guerilla warfare for the purpose ' 


PENAIi code (ACT XLV OP 1860)— 

contd. 

s. 107 — concld, 

of rooting out the British rule. HeZt?,that the accused 
committed the offence of abetting the waging of 
war (s. 121 of the Indian Penal Code) by the pub- 
lication of the poems charged. Held further, that 
the Court w^as entitled to look into the poems other 
than those forming the subject-matter of the 
charge for the purpose of finding out the intention 
of the writer and the design of the publication. 
Per Chandavaekar, J — Under the Indian Penal 
Code, the w^aging or levying of war and the abetting 
of it are put upon the same footing by s. 121 ; 
that is, the abetting of waging of war is under the 
Code as much an ofience of treason as the waging 
of war itself The word “ abetment ” is defined in 
s. 107 of the Code and one of its meamngs, as given 
there, is “ mitigating any person to do anything ” 
This meaning is not excluded by anything that 
occurs in s 121 The general law’ is laid down 
m ss 107 — 120 of the Code According to it, “ to 
constitute the offence of abetment it is not neces- 
sary that the act abetted should be committed, or 
that the effect lequisite to constitute the offence 
should be caused ” This applies to the abetment 
of the w’aging of war against the King as much as 
to the abetment of any other offence under the 
Code. The only difference created betw'een the 
former offence and other offences is that, while 
under the general law as to abetment a chstmction 
IS made for the purposes of punishment between 
abetment which has succeeded and abetment which 
has failed, s 121 does away with that distinction so 
far as the offence of w’aging war is concerned, and 
deals equally with an abettor whose instigation 
has led to a war and one whose instigation has 
taken no effect w^batever. And that for this simple 
reason that such a crime more than any other must 
be sharply and severely dealt with at its very first 
appearance and nipped in the bud %vith a strong 
hand. Per Heaton, J —Under s 107 of the 
Indian Penal Code there may be an instigation of 
an unknowm person. The w^ord “ abet ” as used in 
s. 1 21 of the Code has the same meaning as is given 
to it by s. 107. The “ abetment ” meant by s. 121 
is not necessarily confined to abetment of some 
w^ar in progress There may be, and usually is, irs* 
tigation of rebellion before rebellion actually begins : 
that kind of instigation is under the Code abetting 
waging war against the King. So long as a man 
only tries to inflame feeling, to excite a state of 
mind, he is not guilty of anything more than sedi* 
tion. It is only when he definitely and clearly 
incites to action that he is guilty of instigating and 
therefore abetting the w^aging of war. Emferob 
v. Oanesh Damodab Sav<irkar (1910) 

I, D.1B. 84 Bom. 394 

ss. 121, 121A. 

See Jury, right of trial by. 

I. I«. B. 37 Calc. 467 

s. 182. 

See Acquittal . I. It, B. 37 Calc. 604 



( 277 ) 


DIGEST OE CASES. 


{ 278 ) 


PEISTAIi CODE (ACT XLV OE 1860)— 

contd. 

s. 182 — concld. 

See False Ineoematio^”, 

14 0. W. liT. 765 

S. 186 — Voluntanly obstructing Public 

Servants in the discharge of their 'public functions — 
Beleasing property attached by Civil Court peons 
under distress warrants issued under the Public De- 
mands Pecovery Act (Beng. 1 of 1S95) and the Village 
Chaulcidari Act {Beng, VI of 1870), s 45 — Legality of 
W arrant— Omission to specify date of extension on 
the face of it — Civil Procedure Code {Act V of 1908), 
order XXI, rule 24 {2) — Execution by person not 
named in the warrant — Delegation of powers by 
Nazii, A distress M'arrant issued under the Public 
Demands Recovery Act vhich has been extended 
beyond the original date of return, but does not 
bear on the face of it the altered date, is not a legal 
warrant under order XXI, rule 24 {2) of the Civil 
Procedure Code. A warrant under s 45 of the 
Village Chaukidari Act must contain the name of 
the person charged v ith the execution thereof and 
cannot be legally executed by any other person 
delegated by the former for that purpose. \\Tiere 
the accused released certain buffaloes attached by 
the Civil Court peons, on the 2nd August, undei 
two warrants addressed to the nazir, but endorsed 
by him to them, the one issued under the Public 
Demands Recovery Act, which vas originally 
returnable by the 2*6th July but had been extended 
to the 8th August, without the alteration of the 
date appearing thereon, and the other under s 45 
of the Village Chaukidari Act directed to the nazir 
but without naming any person therein as charged 
with the execution of it : — Held, that they were 
not guilty of an offence under s, 186 of the Penal 
Code, as the peons were not lawfully executing the 
warrants. Shetk Nasue v Eivipeege (1909) 

I, L. R. 37 Calc. 322 

s. 188. 

See Sanction foe pROSECxmoir 

14 a W, N. 234 

s. 193. 

See Ceiminal Procedure Code, ss. 157, 
159, 476 . I. Ii. R. 32 All. 80 

s. 193rexpr(2). 

See Judicial Proceeding 

I. D. R. 37 Gale. 52 

S, 225B — Escape from lawful 

custody — Defaulting co-sharer aiiesfed under warrant 
of Tahsildar — Buies of Board of Bevenue, rule 9, 
cL {2) — Act (Local) No. Ill of 1901 {United 
Provinces Land Bevenue Act), ss. 142^ 143, 146. 
Where a Tahsildar issued a warrant under s. 146 
of the United Provinces Land Revenue Act against 
certain defaulting co-sharers, and they were 
arrested, but subsequently escaped from detention : 
Held, that this v as an escape from lawful custody 
within the meaning of s. 225B of the Indian Penal 
CJode. The Tahsildar’s warrant was not illegal be- 


PEUAL CODE (ACO? XliV OP 1880)— 

contd. 

— s, 22 5R — concld. 

cause the Board had directed that process should 
ordinarily ’ issue in the first instance against the 
lambardar Emperor v. Gulab Singh (1909) 

I. Ii. R. 32 AIL lie 

— ss 300 (1), 302. 

See jMurder . I. D. R. 87 Gale. 315 
s. 329. 

See Criminal Procedlee Code, ss. 109, 

123. 397 . I. Ii. R. 34 Bom. 328 

s. 379. 

See Theft . 14 O. W. E*. 408 ; 936 

s. 408. 

See Criminal Pegged tjbe Code, ss. 1S2 

AND 531 . I. Ii. R. 32 AIL 397 

ss. 408, 467. 

See Cri3iin.\l Procedure Code, ss. 233 — 
236, 239 . I. Ii. R, 32 AIL 219 

ss. 465, 471, 477A. 

See Misappropriation 14 C. W. K. 82 

I.Ii.R.36 Calc. 955 

s. 471. 

See Forgery . I. D, R. 38 Gale. 75 
14 C. *W*. 3sr. 1078 

s. 477 A. 

See Criminal Procedure Code, ss. 234, 
235, 537 . . I. Ii. R, 32 AH. 57 

1. s, 494. « Person aggrieved ” 

— Bigamy — Criminal Procedure Code, s 198 — Pro- 
cedure — Commitment In a case of bigamy the 
person aggrieved is either the first husband or the 
second husband and not the father. Where a 
complaint v as preferred by the father of the first 
husband, which resulted in a commitment on a 
charge under s 498 of the Indian Penal Code, it 
was held that the commitment was bad. Emperor 
V Lala (1909) , . . I. D. R 32 AIL 78 

2, Bigamy — Be-mamage of Hindu 

having Christian wife alive. A Hindu convert to 
Christianity married a Christian woman according 
to the rites of the Roman C'athohc religion. 
Subsequently, and during the lifetime of lus 
Christian wife, he reverted to Hinduism and mar 
ried a Hindu voman in accordance with the 
rites of the class to vhich the parties belonged : — 
Held, the offence of bigamy was not committed. 
Emperor v. Antony (1910) 

I. Ii. R. 33 TSffad. 371 

ss. 511, 124 A — Attempt to commit 

offences — Attempt to commit the offence of sedition — 
Intention, a question of fact. Under the Indian 
Penal Code (Act XLV of 1860) all that is necessary 
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PEJSTAIi CODE (ACT XDV OP 1860)— 

conoid* 

s. 511 — con/dd. 

to constitute an attempt to commit an offence is 
some external act, something tangible and osten- 
sible of which the law can take hold as an act show- 
ing progress towards the actual commission of the 
offence. It does not matter that the progress was 
interrupted. An attempt to publish sedition is 
complete as soon as the accused knowingly sells a 
copy containing the seditious article. It is none 
the less an attempt because something external 
to himself happens which prevents a perusal of the 
article by the buyers or any other member of the 
public. In cases of sedition, the question of in- 
tention is one of fact, Empeeob v. Ganesh 
Balvant Modak (1909) I. D, E.. 84 Bom. 878 

PENALTY. 

See CoNTKACT Act (IX oe 1872), s. 74. 

I. L. E, 32 All. 448 

PENSION. 

See Pensions Act (XXIII of 1871), s. 6 

I. L. E.’32 All. 148 

PENSIONS ACT (XXIII OF 1871). 

s. 6— Sanad, construction of— Ger- 

ixfoaie giving Court nirisdiction to try suit — Grant of 
sod of village not a grant of land revenue-— Non-pro- 
duction of certificate at time of institution of suit — 
Grant on payment of guit rent A village, portion of 
the subject of a suit for partition, was granted to 
the ancestor of the parties by Maharaja Soindia of 
Gwalior m 1861, and the gi-ant -was confirmed in 
1866 by the British Government m a sanad which 
declared that the village m question “ shall be con- 
tinued to the grantee and his heirs inclusive of all 
lands, allowances and rights belonging to others 
so long as he and his heirs shall continue loyal to 
the British Government, and shall pay B800 to 
Government as a quit rent.” In a later portion of 
the sanad there was a guarantee against any further 
payment by the holder “ on account of Imperial 
Land Revenue beyond the amount specified,” and 
a declaration that the village and its holder shall 
be liable for any local taxation which may be 
imposed on the district generally. Hdd (affirming 
the decision of the High Court), that the sanad was 
not a grant of Land Revenue, but of the sod of the 
village itself, and therefore the Pensions Act (XXIII 
'of 1871) did not apply ; but, even if it did, the 
Bubordinate Judge had rightly held that an order 
made by the Revenue Court referring the plaintiff 
(respondent) to a suit in the CJivd Court was equi- 
valent to a certificate under s. 6 Serrible : The 
non*produotion of a certificate under s, 6 of the 
pensions Act at the time of the institution of a 
suit for which such a certificate is necessary, is not 
a bar to the maintenance of the suit, but is a defect 
which may be cured by obtaining the certificate 
at a later stage of the proceedings. Ganpat Rao 
4?. Anant Rao (1909) • I. L. E. 32 All. 148 


PENSIONS ACT (XXIII OF mi)—concU* 

ss. 6, 8, 11— Toda giras allowance 

— Purchase of the rights to receive allowance at a 
Court-sale — The allowance entered in the name of the 
purchaser — Application hy heirs of the purchaser to 
receive arrears of allowance — Certificate of Collector, 
It was directed by a decree that the purchaser at a 
Court sale of a Toda giras allowance should recover 
from the Collector the amount due for arrears of the 
allowance from the date of his purchase. An appli- 
cation to execute this decree was made in 1864, in 
consequence of which the decree-holder’s name 
was entered in the Collector’s books as the person 
entitled to the allowance in question, and the 
arrears up to 1864 were paid. In 1903, the decree- 
holder’s heirs applied to the Court to recover the 
arr>.ars of alloivance that had remained unpaid 
since 1896. The Collector contenaed that the 
application could not be entertained in the absence 
of a certificate from the Collector under the provi- 
sions of s. 6 of the Pensions Act, 1871. Edd, 
overruling the contention, that the power of the 
Collector under the Act had been exhausted and 
there was no disci etion for that officer to exercise 
either under the Act or the rules, so far as the 
applicant’s right to recover the arrears that had 
become due in the life-time of the last holder, 
was concerned. Held, further, that if those 
amounts remained unpaid, the Collector held 
them for and on behalf of the last holder, as moneys 
due to him, and as moneys therefore recoverable 
on his death by his heirs independently of any 
question which might arise under the Pensions 
Act, 1871, or the rules framed thereunder. Chha- 
GANLAL V. PbaNJIVAN (1909) 

I. L. E. 84 Bom. 154 

PERIOD. 

expiry of the— 

See Transfeb of Pbopebty Act, s. 67. 

I. L. E. 84 Bom. 462 

PEEMANENT AG-EIOULTUEAL TEN- 
UEE. 

See Landlobd ani> Tenant. 

I. L. E. 37 Calc. 723 

PEEMANENT IMPEOVEMENTS. 

See Vendor and Purchaser. 

I. L. E. 37 Calc. 362 

PEEMANENT TENUEE. 

See Title, suit for. 

I. L,E.37 Oalc. 662 

PERPETDAL INJUNCTION. 

See Injunction , I. L. E. 37 Calc. 731 
PERPETUITIES. 

^ee PuTNi Lease . 14 O. W, N. 601 

PERSONAL DEBT. 

See PuTNi Tenure. 

I. L. E. 37 Calc, 747 
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PEBSOlSrAIi DECREE. 

See Tbaitsb'eii oe Pboperty Act (IWoe 
1882), s. 90 . I. L, R. 34 Bom. 540 

PLAI35TT- 

See Pleadings .’I. L. R.37Cale. 856 
See Practice , I. L. R. 34 Bom. 244 

amendment of— • 

See Civil Procedure Code, 1882. 

I. Is. R. 34 Bom. 250 

See Limitation Act, 1877, s. 8 

:14 C. W. IT. 128 

See Parties . I, E. R. 37 Calc. 229 

reection of— 

See Jurisdiction I. E. R. 34 Bom. 267 

Aimendment — Plaint, amendment of, 

hy yayty to ndiom it islreturned for proper valuation, 
A plaintiff, to whom a plaint was returned for pro- 
perly valuing the properties claimed therein, altered 
the valuation as directed therein and struck out 
some of the properties to bring the suit within the 
jurisdiction of the Court : Beld, that there was 
nothing illegal m the amendment and that it was 
competent to the Court to accept such amended 
plaint. Kartjmbayira Ponnapundan v. Authi- 
MOOLA PONTNAPUNDAN (1909) 

I. L. R. 33 Mad. 262 

PEAINTIPP. 

non-appearance of— 

See Appeal . I. E. R. 37 Calc. 428 

PLEADER. 

See Legal Practitioner. 

14 0. W. isr. 521 

See Practice , I. E. R, 34 Bom. 408 

1. Pleader, right of retainer of 

— Has no right to retain moneys m one cause for 
dues in another cause, 4 pleader in India has no 
right of retainer in moneys realised by him in one 
cause for his dues m other causes conducted by 
him. Nabayanaswami Naidu v. Chellapalli 
Hanumanulti (1909) . I. E. R. S3 Mad. 255 

2, Pleader’s authority to com- 

pronaise — Deccan Agriculturists'' Belief Act {XVII 
of 1879), s, 12 — Compromise of the case — Courtis 
duty to record the compromise — Pleader’s compro' 
mising without authority from his client — -Client to 
apply to cancel the compromise. Where a party 
complains that compromise effected in his name 
was unauthorised, he must move the Court to 
cancel all that has been done and to revive the 
suit. Piraji V . Ganapati (1910) 

I. L. B. 34 Bom. 502 

PLEADOTGS. 

Fraud — Fraud, sole ground of 

relief — Alteration of ground of relief^ hy picking out 
facts from allegations in the plaint — Defendant’s 


j PLEADIITGS— cowcZd. 

duty in cases based on fraud. WTiere pleadings are 
j so framed as to rest the claim for relief solely on 
I the ground of fraud, it is not open to the plaintiff, 
if he fails m establishing the fraud, to pick out 
1 from the allegations in the piamt facts which might, 
if not put forward as proofs of fraud, have yet 
wairanted the plaintiff in asking for relief. A 
defendant, in answering a case founded on fraud, 
is not bound to do more than answ’er the case in 
the mode in which it is put forward. Hickson v. 
Lonibaid, L. B. 1 H. L. 324, and Guthie v Ahool 
Mozuffer Nooroodin Ahmed, 16 W. B. P G SO,. 
referred to Rajendra Kumar Bose v. Ganga- 
ram Koyal (1910) . I. L. B. 37 Calc, 856 

2. — Pleading and proof — Variance 

between pleading and proof — Where plaintiff sues in 
ejectment on the ground of exclusive title, he cannot 
he given a decree for partition when the claim set up 
IS found to be barred. WTiere a plaintiff sues the 
defendant in ejectment on the giuund that he and 
defendant were separately enjojing properties, he 
cannot, when such claim is found to be barred by 
limitation, lely on a tenancy- in-common not alleged 
in the plaint and claim a decree for partition. 
Chidaiubaeam Pillai V . Muthu Pulai (1909) 

I. L. R. 33 Mad. 366 

POLICE OFFICER. 

statements made to — 

See Criminal Procedure Code (Act V 
OF 1898), ss. 162, 288. 

1. E. R. 84 Bom. 699 

POLICE REPORT. 

See Cbd^iinal Proceedings, institution 
OF . .1. L. R. 37 Calc. 49 

POSSBSSIOIJT, 

See Opium, illegal possession of 

I. L. R. 37 Gale. 24 

confirmation of — 

See Survey" Act, ss. 41, 62. 

14 0. W. IST. 366 

delivery of— 

See Transfer of Property Act, 1882, 
s. 54 . I. L. R. 34 Bom, 139 

POST-miPTIAE GIFTS. 

See Hindu Law — Gift. 

I. L. B. 37 Calc, 1 

POST OFFICE ACT (VI OF 1898). 

ss. 35, 64, 74 — Buies framed under 

Act, infringement of, falls within s. 63 — General 
power to frame rules conferred by s. 74, cl. (!) not 
confined to such rules as are contemplaied hy s 74, 
cl. 2. Rules framed by the Governor-General in 
Council under s. 74, cl, {!) of the Post Office Act 
regarding the declaration in the case of articles 
sent by value-payable post form part of the Act 
under s. 74 (3), and iniringement of such rules is 
punishable under s. 64. S. 35 also enables the 
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POST OFFICE ACT (VI OF 1898)— co^icM. 

ss. 35, 64:, 74:—co7icld. 

Governor- General m Council to make such rules. 
The general pover to make rules conferred s 74, 
cl. (1), is not confined to making such rules as are 
contemplated by cl. 2. The Crown Prosbchtor 
Kothandaramiah (1910) 

I. L. B. 33 Mad. 511 

POtrCTBAaE. 

Sheriff s right to poundage. 

The SheriS is only entitled to poundage on 
sums levied : so w here a seizure is wrongful and is 
withdrawn by direction of law, the Sheriff receives 
no poundage. Mortimore v Crcujg, 3 C P, D 216, 
Jn re Ludmore, 13 Q. B. B. 415, and In re Thomas, 
I1899‘\ IQ B. 460, folloived Bbijbatan v. Jay- 
NARAiN (1910) . I. L. B, 37 Calc. 649 

POWEE-OF-ATTOBl^rEY. 

See Registration Act (III of 1877), 

s. 33 . . I. L. B. 32 All. 179 

— — — Amendment of — Omission of name 

of mukhUar in the 'power, hy mistake — Amendment 
of mistake hy Court hy allowing fresh poicer to he filed 
— Inherent 'jurisdiction of Court to allow amendment 
of mistake — E-ffect of amendment as to limitation — 
Civil Procedure Code {Act F of 1908), ss. 36, 37 — 
Pules and Circular Orders, Oh, XI, Art. 34. "Where 
there is no doubt as to the fact that the mukhUar 
who filed an application for execution had in fact 
authority from the decree-holder to do so, and 
that his name was omitted by mistake from the 
power-of-attorney, the Court may, in its discretion, 
allow the power to be amended, upon proper appli- 
cation by the decree-holder for the insertion of the 
name of the attorney If such amendment is 
allowed, it takes effect from the date when the 
power-of-attorney w'as originally filed Chhayb- 
MANNBSSA BIBI V, BaSIRAR R\HMA.N ^1910) 

I. L. B. 37 Calc. 399 

PBACTICB, 

See Administration suit. 

I. D, B. 34 Bom. 420 

See Adoption . I. li. B. 37 Calc. 860 
I. L. B. 32 AU. 104 
See Affidavit , I. L. B. 37 Calc. 259 
See Daughters . I. L. B. 34 Bom. 510 
See High Court I. L. B, 34 Bom. 378 

See High Court, Original Side, Juris- 
diction OF . I. L. B. 37 Calc. 714 

See Jurisdiction . I. D. B. 34 Bom. 13 
See Land Acquisition Act (I of 1894) 
I. D. B. 84 Bom. 486 
See Limitation Act (XV of 1877), ss. 5 

AND 7 . I, L. B, 34 Bom, 589 

See Mahombdan Liw — W are 

I. L. B, 37 Calc. 870 
See Mortgage . I. L, B. 37 Calc, 907 


PBACTICE — contd. 

See Probate . I, L. B. 37 Calc, 224 

See Provincial Insolvency Act (HI of 

1907), s 15 . I. L. B. 82 All. 645 

See Solicitor’s lien for costs. 

I. D. B. 34 Bom. 484 

See Winding up petition. 

I. Xi. B. 84 Bom. 533 

1. Analogous appeals — Two 

analogous appeals weie preferred against the deci- 
sions of the Subordinate Judge and the District 
Judge respectively. In remanding the cases, the 
High Court directed both cases to be tried by the 
District Judge Mafizuddin Sardar v Asutosb 
Chukerbutty (1910) . . 14 C. W. IT. 352 

2. Arbitration — Order of Judge re- 

fusing to decide whether a-rhitiators are going beyond 
scope of their authonty — Judgment — Appeal — Con- 
struction of submission to arbitration — Insurance 
against fire — Liability of Company for further loss — 
Letters Patent, 1865, cl 15. The tact that a peti- 
tion by mneteen different Companies was not signed 
by all the nineteen Companies, and that the appeal 
from the older of the Judge dismissing the petition 
ivas by but one of the nineteen Companies, and 
the other Companies were not parties to it, would 
have required serious consideration if the Court 
had to revoke the submission to arbitration but 
when the order ivhich the Court passes is qnly an 
intimation to the aibitrators of its opinion on the 
question of their jurisdiction it is immaterial w^he - 
ther all or some of the Companies are formally par. 
ties to the proceedings in appeal As to the ob- 
jection that even so far as the petition is by one 
Company, it is signed by one of its officers -without 
any authorisation as required by law, the defect 
is a mere irregularity which can be cured, if ne- 
cessaiy, by the Company putting in a power-of- 
attorney showing the authority given to a signa- 
tory Atlas Assurance Company, Ld v Ahmed - 
BHOY Habibbhoy (1908) . I. D. B. 34 Bom. 1 

3. Compromiise — Court — Inherent 

powers — Compromise assented to hy pleader not 
specially authorised in that behalf — Decree in terms 
of compiomtse — Deciee set aside In the course of a 
suit, a compiomise was presented wLich was signed 
by the defendants’ pleader who was not specially 
authorised in that behalf The Court passed a 
decree in terms of the compromise. The defendant 
then applied to the Court to set aside the decree on 
the ground that he did not engage the pleader and 
that he had not authorised the pleader to compro- 
mise the suit. The Court set aside the decree and 
set down the suit for hearing. Held, that it is the 
inherent power of every Court to correct its own 
proceedings where it has been misled. Bfeld, also, 
that, under the circumstances, the compromise was 
not binding upon the defendant and the decree 
passed upon it was void as to him. Basangowda 
V. Churchigirtqowda (1910) 

I. L, B. 34 Bom. 408 
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4* Decree, amendment oi— Decree 

not conforMahh to what the Coiir^ intended — Inherent 
power of Courts in India — Attachment, setting aside 
of — Sheriffs right to Poundage — Civil Procedure Code 
{Act V of 1908), s. 152. The Courts in India have 
an inherent power to amend or vary decrees so as 
to bring them into accordance with the judgments, 
after they are signed by the Judges, even if they 
do not fall within s. 152 of the Oivil Procedure 
Code (Act V of 1908). In re Swire, 30 Ch. D. 239, 
referred to. Ainsworth v. Wilding, [1896] 1 Ch. 
673, distinguished. The Sheriff is only entitled to 
poundage on sums levied * so where a seizure is 
wrongful and is withdrawn by direction of law, the 
Sheriff receives no poundage. Mortimore v. Cragg, 
3 G. P. .D. 216, In re Ludmore, 13 Q B. D. 415, 
and In re Thomas, [1899] 1 Q. B 460, followed. 


Bbijbatan V 


Jaynabain (1910) 

I. Ii. K. 37 Gale. 649 


5. Decree, modification 

of the terms of, after appeal — Jurisdiction — Appel- 
late Court, powers of-^Civil Procedure Code (Act V 
of 1908), s. 148 S. 148 of the avil Procedure 
'Code, 1908, cannot be taken to give any Court 
power to interfeie with or modify its decree after 
there has been an appeal filed against the decree. 
The only Court that could, after an appeal had 
been preferred, modify the terms of the decrees, 
or extend the time fixed in the decree for its execu- 
tion, or suspend the order made in the decree, 
would be the Appellate Court. Parmafand Das 
V. Kripasindhu Roy (1909) 

I. L. K. 37 Gale. 548 


6. — Plaint, amendment of— 

Suit against defendant on ground which failed not to 
he decreed on another ground — Application for leave 
to amend plaint after arguments heard in appeal 
disallowed— Bes 'judicata. A suit brought against 
the defendants on one ground which fails should 
not be decreed against them on another ground 
which they had no opportunity of meeting. After 
arguments in appeal have been heard, the Court 
will not allow an amendment of the plaint so as to 
convert a suit of one character into a suit of a sub- 
stantially different character H filed a siut in 
1904 against A and J, the drawer and indorser 
respectively of two bundles. At the time of filing 
the suit J was dead. H obtained a decree against 
both defendants, which decree remained unsatis- 
fied. In 1905 H filed a suit against the heirs of 
J on the same two bundles. Held, that the 
earlier suit having been filed against the firm of J 
and not against J personally, was a barr to the 
later suit. Bayabai v Haji Noob Mahombb 
(1908) . . . I. Ij R. 34 Bom. 244 

7. Reference under Legal 

Practitioners’ Axit— -Jurisdiction — Legal Prac~ 
iitioners^ Act (XVIII of 1879), ss. IS, li^Diviston 
Bench, 'jurisdiction of, to hear 7efere7ice under the Act 
from subordinate Courts. According to a long and 
undeviatmg course of practice, which may be 
regarded as the law of the Court, a Division Bench 
appointed to dispose of the civil business arising 


P'RAQTlOE—contd. 

out of a particular group, has power to hear and 
dispose of a reference, under s. 14 of the Legal 
Practitioners’ Act, by the Presiding Officer of a 
Court within that Group Abinash Chaxdra 
Moitea, In re (1909) . I. L. B. 37 Gale. 173 

8. Same transaction — Civil 

Procedure Code (Act V of 1908), o. 1, r. 3, o II, r. 3 
— Giades of several defendants in one suit — “ Same 
act or transaction ” — “ Senes of acts or transaciions.'‘'’ 
In reading order I, rule 3, of the Civil Procedure 
Code (Act y of 1908) it seems quite obvious that 
the word “ same ” which precedes the words “ acts 
or transaction ” governs also the words “ series 
of acts or transactions ” and must be read before 
those words also. The first condition to be ful- 
filled before joimng several persons as co-defendants 
in the same suit is that the nght to relief sought in 
the suit must arise against all the defendants from 
the same act or transaction or from the same senes 
of acts or transactions The second condition to be 
fulfilled under the rule is that some common ques- 
tion either of fact or law should arise against the 
defendants if separate suits were brought against 
such persons. Before a plaintiff can join several 
defendants in the same suit both the conditions laid 
down in the rule must be fulfilled, first, the relief 
sought against the defendants whether jointly, 
severally or in the alternative, must arise from the 
same act or transaction or the same senes of acts 
or transactions And, secondly, there must arise 
between the plaintiff and all the defendants some 
common question of law or fact. The plaintiff 
may in one action unite several causes of action 
against several defendants provided that all such 
defendants are “ jointly liable in respect of each 
and all of such causes of action ” and that the con 
dition precedent to the plamtiff being allowed to 
join several causes of action against several 
defendants is that such defendants must all 
“have a joint interest in the main question 
raised by the litigation ” and that causes of action 
joined in one suit against several defendants must 
be causes of action m ivhich “ the defendants 
are all jointly interested.” It is not necessary 
that every defendant should be interested as 
to ail the reliefs claimed in the suit but it is 
necessary that there must be a cause of action in 
which all the defendants are more or less interested 
although the relief asked against them may vary 
UlIABAI V. Bhaxj BaLWAIvT (1908) 

I. L. B. 34 Bom. 358 

0, Third-party procedure — 

Directions, refusal to give — Discretion. The general 
principle on which a Court will issue third party 
directions is : — (i) that there must be a clear case 
of contribution or indemnity from the third partj', 
(ii) that all the disputes arising out of a transac- 
tion as between the plaintiff and the defendant 
and between the defendant and a third party can 
be tried and settled in one suit, and (in) that in 
cases of contract and sub-contract it must appear 
that the contract between the plamtiff and the 
defendant has been imported into the contract 
between the defendant and the third party. Under 
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PBACTICB— cowc^f?. 


PBE-EMPTIOK— cowiJc?. 


the rules now in force, the third partj^ cannot be 
cited so as to be bound by the trial of one particular 
question which is identical as between the plaintiff 
and the defendant and as between the defendant 
and the third party Baxter v France [No 2), 
[ 1895 ] 1 Q. B. 591 , followed. W & A Graham 
& Co V. CHimiLAL Haeilal & Co (1909) 

T. D. 84 Bom."423 


10. — VaMEs right to appear he- 

fore a Judge sitting on the Original Side 
of the High Court — Application to file warrant 
of attorney — Fxtraordinary Civil Jurisdiction — 
Ciml Pyocedure Code {Act XIV of 1SS2), s. 635 — 
Civil Procedure Code {Act V of 1908) ss. 119, 
129, A vakil of the High Court applied before a 
Judge sitting on the Original Side of the Courts 
claiming a right to file a warrant of attorney in 
respect of a suit pending before the Midnapore 
District Court, in which a rule had been issued 
calling upon the plaintiffs to show cause why 
the suit should not be transferred to the High 
Court in its Extraordinary Onginal Civil Jurisdic- 
tion ; Held, that having regard to the long-con- 
tinued course of practice during whiohyakiU never 
appeared on the hearing of such applications, the 
present application should be refused. Held, fur- 
ther, that the Civil Procedure Code of 1908 has 
nothing to do with a matter governed by old rules 
in force before 1909. In re A Vakil’s Application 
(1910) . . . I. Ii. R. 37 Calc. 853 

PRACTICE AHB PROCEBHRB. 

See Criminal Peooedure Cole (Act V 
OP 1898), ss. 162, 288. 

1. L. B. 34 Bom. 599 


PBE-BMPTIOK. 

Col. 

1. Right op Pre-emption . . .287 

2. WaJIB-HL-AEZ, CONSTEtrCTION OP . 290 

See CoTTET Eees Act (VII op 1870), s. 7, 
CLS. (v) AND (vi) 19 

, decree for — 

See CiYiL PROCEDIJEE Code, 1882, s. 368. 

1. 1.. B. 32 All. 301 


1. RIGHT OF PRE-EMPTION. 

Uortgage — Pre-emption a right 

of substitution, not of re-purchase — Vendor not com- 
petent to mortgage property liable to pre-emption so 
as tdfbind pre-emptor. The nght of pre-emption 
being a right of substitution rather than a right 
of re-purchase, the vendee of property which is 
subject to a right of pre-emption cannot defeat the 
pre-emptive right by subsequently mortgaging the 
property and thus force the pre-emptor to take 
the property subject to a mortgage so created. 
Gdbind Dayal v. Inayatullah, I. JS. .K. 7 All. 775, 
referred to. Serb Malv Huham Singh, I. L. B. 20 
AU. 100, Narain v. Parhat Singh, I. L. R, 23 AU. 


I 1. RIGHT OF PRE-EMPTION— cowid. ^ 

247, and Deo Dat v. Bam Autar, I. L. R. 8 AIL 
502, distinguished. EIamta Prasad v. Mohan 
Bhagat (1909) . . I. L. B. 32 All. 45 

2. Partition after sale but 

before decree — Muhammadan law — Effect on smt. 
The plaintiff sued for pre-emption of zamindari 
property, basing his claim upon the Muham- 
madan law and the fact that he was a co-sharer in 
the property sold. After the suit, but before 
decree, the property was partitioned and the plaint- 
iff and the vendors became owners of different 
mahals. Held, that the plaintiff was no longer, 

! after the partition had been completed, entitled to 
a decree for pre-emption. Taeazzul Husain v. 
Than Singh (1910) . I. E. B. 32 All. 687 

3 ^ Covenant in deed of parti- 

tion — Proper sale price, meaning of. A right of 
pre-emption reserved in a partition deed is valid 
as between the co-owners themselves. The 
ekrarnamah contained the following clause : — Any 
one of the parties desirous of selhng .... 
shall sell the same to the other party walling to buy 
the same at the proper sale price : Held, that the 
proper sale price would be the market value. 
Kalimtjdlin Bhuyan V Reazttddin Ahmed (1909) 

14 C. W. H. 295 

4 , Misjoinder — Civil Procedure 

Code^ 1882, ss. 44, 45 — Ttvo sales to same vendee 
— Suit in respect of both sales — Joinder of vendors 
as defendants. Of the four owners of undivided 
shares in immoveable property three sold their 
interest in the property, and the fourth sold his 
interest separately at a later date to the same 
vendee. A pre-emptor sued for pre-emption on 
the basis of both these transactions, impleading 
as defendants the vendors and rival pre-emptor as 
well as the vendee. Held, that the suit was not 
bad for misjoinder of either causes of action or 
parties. Bhagwati Prasad Oir v. Bindeshn Gir, 
I. L. B, 6 All. 106, dissented from. Kalaian 
Singh, v. Gur Dayal, I. L. B 4 All. 163, referred 
to. Held, also, that the vendor is not a necessary 
party to a suit for pre-emption. Hira Lai v. 
Bam Jas. I. L. B. 6 All. 57, Loh Singh v. Balwan 
Singh, All Tf V. {1903) 23% and Bam Sarup 
V. Sital Prasad, 1. L. B. 26 All 549, referred to. 
Haebans Tiwaei V. Tota Sahtj (1909) 

I. If. B. 82 All. 14 

5 , House of residence— Fa 

property — Division under an award — -Prohibition 
of sale by a co-sharer of his portion to an outsider 
— Pre-emption — Construction — Court-sale — Prohibi- 
tion not effective. An award under which family 
property was divided among co-sharers pro- 
vided that in case of a sale by any of the co- 
sharers of his portion of the house of residence he 
should sell it to his co-sharer for a certain sum and 
that he should not sell it to an outsider until the 
expiration of two months from the date of a notice 
in writing saying that they (co-sharers) were not 
willing to buy it. Subsequently a portion of the 
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!PKiE-EMPTIO]Sr — contd, 

1. RIGHT OF PRE-EMPTION— coTi^cZ. 

house belonging to one co-sharer having been sold 
in execution of a decree against him, it was pur- 
chased by an outsider. The sons of one of the 
other co-sharers, thereupon, having brought a suit 
for a declaration that the Court-sale was not bind- 
ing upon them. Held, that the term of pre-emption 
in the award was contemplated to attach to sales 
made privately and willingly and not to attach- 
ment and sales in invitum the judgment-debtor. 
ViTHAL Naeayan r. Maetjti Naeayan (1910) 

I. L. R. 34 Bom. 567 

6. Suit instituted after decrees 

passed in favour of other pre-emptors — 

Plctintiff no party to forme) suits — 8^nt maintain^ 
able. Held, that where a pre-emptor having a 
superior right of pre-emption brings his smt 
within limitation, the fact that decrees have 
been made in favour of other pre-emptors, the 
plaintiff not being a party to the suits in W'hich 
such decrees were passed, will be no obstacle to 
the success of the suit Ahdur Razzak v. Mumtaz 
Husain, I. L R. 25 All. 334, distingmshed. 
Serb Mai v Hukam Singh, I L R 20 All 100, 
Allahadad Khan, v. Aldul Hakim, S. A Ho. 
724 of 1906, decided April 12th, 1907, and 

Muhammad Latif v. Govind Singh, 1. L R 5 All 
382, referred to. Raj Narayax Rai v Dunia 
Pande (1910) . . I. L.II. 82 AIL 340 

7 , Suit for pre-emption — Act 

No. XVlIl of 1876 {Oudh Laios Act), s. 9, els. 
{!) and (2) and proviso as to diawing lots — Act 
No. XVII of 1876 {Oudh Land Revenue Act ) — 

Mahal ” definition of — ‘‘ Co-shaiei in subdivi- 
Sion of tenure in which property in suit was com- 
prised ” — “ Co-sharer in whole mahal JAt the 
summary settlement of Oudh the taluq in which 
the property in suit (three villages and tw'o pattis 
or parts of villages) was comprised was settled 
with the father of the first respondent as 
taluqdar, hut at the regular settlement in 1864 
he came to a compromise with two other 
claimants by which he took half the taluq as 
superior proprietor, and the other half w'as 
assigned in equal shares to the other claimants, 
who were his relatives, in under proprietary 
right, they paying the Government revenue 
plus 10 per cent, to the taluqdar and being jointly 
liable to him in respect of the same as rent One 
of these two died childless and his share devolved 
upon the other one, and on the death of the latter 
both shares descended to the appellant (his son) 
and the second respondent (his grandson )- Between 
these two in 1898 a partition took place under 
which the tliree villages and the two pattis were 
assigned to the second respondent, and a decree 
and mutation of names was made in accordance 
with the partition, but no separate engagement 
was made for payment of the Government revenue 
in respect of the property so assigned In 1902 
the second respondent sold the property in ques- 
tion to the first respondent, who had succeeded 
hia father as taluqdar. In a suit by the appellant 


PRE-EMPTIOIN— 

1 . RIGHT OF PRE-EMPTION— 

against the respondents claiming the right of pre 
emption under s. 9 of the Oudh Laws Act (XVIII 
of 1876) : Held (affirming the decision of the 
majority of the Court of the Judicial Commis- 
sioner), that the meaning attributed to the term 
“ mahal ” in the judgment of the officiating Judi- 
cial Commissioner (Mr Chamier), namely, “any 
parcel or parcels of land which have been separately 
assessed to, or are held under a separate engage- 
ment for, the revenue, and for which a separate 
record or rights has been prepared,’' w’-as the 
proper meaning of the word m the Oudh Laws Act ; 
and therefore, although the second respondent 
and the appellant may have been jointly liable to 
the first respondent for the Government revenue 
plus malikana as the rent of the villages and pattis 
assigned under the compromise of 1864, they were 
not at the date of the sale to the first respondent 
co-sharers in any sub-division of the tenure in 
which the property in suit was comprised (under 
cl. 1 of s 9), or the whole mahal (under cl 2 of that 
section) The Appellate Court in India found 
that the appellant and the first respondent had an 
equal right to pre-emption of the Wo pattis, and 
that under the proviso to s 9 they must draw 
I lots to determine which of them should be entitled 
to exercise the right This being done the right to 
purchase fell to the first respondent, and the appel- 
lant consequently lost the nght to pre-empt. 
Sheoraj Kitkwae V Haeihar Bakhsh SrxGH 
(1910) .... I. D. R. 32 AIL 851 

2. WAJIB-UL ARZ, CONSTRUCTION OF. 

1 , — — Rre - emption 

Waph-ul-arz — Construction of document — Custom or 
contiact. The wajib-ul-arz of a milage in the Saha- 
ran jjur district contained the following declaration 
on the part of the co-sharers . — “ Whereas a new 
settlement of our village from July 1860 to 1890, 
for a period of 30 years, has been made on a revenue 
of B484 annually, therefore the agreement of us 
proprietors and lambardars is that tiU the term of 
this settlement and in future till the completion 
of the next settlement we shall remain bound and 
carry out — ,” the reference intended being presum- 
ably to subsequent clauses of the document In a 
later wajib-ul-arz of 1295 Fasli, the parties 
stated : — “ In regard to the remaining customs of 
the village the wajib-ul-arz of 1267 Fasli should be 
referred to.” Held, that the wajib-ul-arz of 1267 
Fasli recorded a contract and not a custom, and 
that contract had expired with the settlement for 
which it was entered into. Maraiib Husain v. 
Alam Ali, All W N {1907) 2S5, and Budh 
Singh V Gopal Rai, I. L. R, 30 All. 544, followed. 
Asa Ram v. EUxhaiya Lal (1910) 

I. D. R. 32 AIL 399 

% Wa'jih-ul-arz — 

Custom or contiact — Partition of village — Separate 
waph-ul-arzes — Change in the language. A village 
onginally undivided was first partitioned into 

L 
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PKE-EMPTIOIf—conii?. 

2. WAJIB-UL ARZ, CONSTRUCTION OF— 
contd^ 

several mahals with a separate settlement wajib- 
ul-arz for each. Subsequently one of these mahals 
was subdivided into two and fresh wajib-ul-arzes 
were framed for these two mahals. One of these 
new mahals was in turn divided into two, but no 
fresh w’ajib-ul-arzes were then framed. The 
wajib-ul-arzes framed at the first and second 
partitions differed mter se as to their conditions 
relative to pre-emption. Held^ that there was 
evidence only of a contract for pre-emption, which, 
so far as the two last formed mahals were concerned, 
had ceased to exist even before the expiry of the 
term of the settlement. Pran Sukh u Salig 
Ram (1910) . . . I. D. K. 32 All. 261 

8. — — Waph-ul-arz — 

Custom or contract — Construction of docunmit The 
wajib-ul-arz of an undivided village gave a right of 
pre-emption, first, to a near co -sharer {hissadar 
kanb) and then to a co-sharer in the village {hiS' 
sadar deh). Subseqeuently the village was divided 
by perfect partition. No new wajib-ul-arz was 
framed. Property situated in one of the new 
mahals was sold to a stranger, and a suit for pre- 
emption was brought by sharers in one of the 
other mahals, claiming as hissadaran deh. Held, 
per Stanley, G. J., that the plaintiff was entitled 
to pre-empt notwithstanding the partition, and 
that the words hissadar deh, as used in the wajib- 
ul-arz, meant a sharer in the village Hodgan'^an 
Stngh V. Kalha Singh, 1. L. R. 22 AIL 1, distin- 
guished. Sahib Ah v. Fatima Bibi, I. L. R. 32 AIL 
63, Mithu Lai v. Muhammad Ahmad Said Khan, 
AIL W N. (1899) 19, Abdul Hai v Nam Singh, 
I, Jj. R. 20 AIL 92^ Matee Sah v. Mussamat Qolclee, 
S. D. A, N.^W. P., VoL J, 506, Qohul Singh v 
Minnu Lai, /. L. R. 7 All 172, Ahbas Ali, v. 
QhuUm Nall, All W. N (1891) 137, Mata 
Bin V. Mahesh Piasad, All W. N. (1882) 100, 
Ram Bin v. Pohhar Singh, L JO. R 27 AIL 553, 
Auseri Lai v. Ram Bhajan Lai, I. L R, 27 AIL 
602, and Govind Ram v. Masih-uLlah Khan, L JO. R, 
29 AIL 295, referred to Held, per Banebji, J,, 
that the plaintiff pre-emptor could not pre-empt 
after the partition of the village as, although he 
was a sharer in the village, he was not a co-sharer 
of the vendor, and that the words hissadar deh as 
used in the wajib-ul-arz meant a co-sharer of the 
imdivided village for which the wajib-ul-arz had 
been prepared. Balganjan Singh v. Kalha Singh, 

I, JO. R. 22 AU. 1, followed. Janhi v. Ram Partap, 
L JO. R. 28 AIL 268, and Abdul Bai v. Nam Singh, 

J, L, R, 20 AU. 92, referred to. Dobi v. Jiwan 

Rak (1910) . . I. D. R. 82 All 265 

4, Wajib-vl-arz — Con- 

siruction of document — Custom or contract The 
pie-emptive clause of a wajib-ul-arz ran as 
follows : — “ Aiyanda ^ari rahhna rawa^ shafa ha 
ham ho manzur haiN Held, on a construction of 
the wajib-ul-arz, that it denoted a record of custom 
and not of contract, Tasadduq Husain Khan v. 
Ali Husain Khan, AIL F. N, (1908) 121, 


I PRE-ElVCPTIOlSr—cowc^^?. 

2. WAJIB-UL-ARZ CONSTRUCTION OF— 
concld 

distinguished, Hazaki Lal v. Dtjkga Prasad 
(1909) . . . . I. Ii. B. 32 All. 187 

5, — Wapb-uLarz — In- 

terpretation — Perfect partition-— N o new wajih-uLarz 
framed — “ Malihan deh ” The determination of 
an alleged right of pre-emption must depend upon 
the particular circumstances of each case and the 
evidence adduced in support of the pre-emptive 
right. A village was divided by perfect partition 
into several mahals, but no new wajib-ul-arz was 
prepared The wa]ib-ul-arz framed before parti- 
tion was headed “ Hakuh hissadaran bakhudha : 
rights of co-sharers inter se ” and give the right of 
pre-emption (i) to co-sharers in the hhata ; (ii) to 
the proprietors of the path , and (iii) to the proprie- 
tors of the village {maliJcan deh). Plaintiff was a 
co-sharer in a different mahal from that in which 
the vendor was a co -sharer. Held, that the heading 
of the wajib-ul-arz limited the meaning of the ex- 
pression “ malihan deh ” to proprietors who were 
co-sharers with a vendor, between whom and the 
vendor a common bond subsisted, and as the plaint- 
iff was not a co-shareT* in the same mahal with the 
vendor, she had no^right of pre-emption Janhi v. 
Ram Partap Singh, I. L R 28 AIL 286, Sardar 
Singh, V. L^az Husain Khan, X. L. R. 28 AIL 614, 
and Govind Ram v. Masih-ullah Khan, 1. L. R. 
29 All 295, distinguished, Balganjan Singh v. 
Kalha Singh, I. L R. 22 All 1, followed. Sahib 
Ali V Fatima Bibi (1909) . I. L. B. 32 AIL 63 

PBELIMIINABY BECBBEi 

See CotTRT Fees Act VII OE 1870, vSch. 
II, CLS. 3, 4 . I. L. B. 32 AIL 517 

PBELIMINABY I1NQUIBY. 

See “ Court,” meaning oe. 

I. L. B. 87 Calc. 642 

by an Assistant Settlement 

Officer — 

See “Judicial Proceeding.” 

I. Ii, B.37 Calc. 52 

PRESOBIPTIOJN. 

Water-rights — Reservoir %n anothePs 

land — Prescriptive right to take water by defined 
channels — Reservoir fed by surface water — Bxcava- 
tion by owner affecting supply of surface water, if 
actionable. The defendants had by prescription 
acquired the right to take water for the irrigation 
of their lands by two defined channels issuing 
westward from an ahar or reservoir in plaintiffs’ 
mouzah and fed by water coming to it by a defined 
channel from the north-west and surface water 
from the north, south and east : Held, that the 
plaintiffs had every right to cut in their own 
mouzah a pyne or channel which in no way inter- 
fered with the passage of water to the ahar through 
the channel from the north-west, although it might 
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VJXEBOBIPTlOH^^concU^ 

result in drawing ofE the supply of surface water 
to the aJiar to such an extent as would diminish 
the quantity of water available to the defendants 
for irrigating their lands Inderjit Pertap 
Bahadttr Sahi V. Kbishna Doyal Gib (1910) 

14C.-W.I3-. 825 

PRESIDENCY SMAIiIj CAUSE COURT. 

Junsdichon — Fraud 

Where a decree was passed by the Presidency Small 
Cause Court and a suit was instituted in the Court 
of a Munsif to set aside the decree on the ground 
of fraud : Hdd, that the jurisdiction to entertain 
such suits must be determined by the Cml Proce- 
dure Code, and the suit must be brought either in 
the Court within whose jurisdiction the fraud was 
perpetrated or within whose local jurisdiction the 
defendant ordinanly resides and personally works 
for gain Nilmoney Barnich v Fuddo Lochan 
Ghalcrabutty,5 W. R.yActX, referred to ^ Held, 
fui'ther, that the smt was maintainable in the 
Munsif ’s Court, and the junsdiction of the Presi- 
dency Small Cause Court to vacate its own decree 
when the same has been obtained by fraud, is not 
sufficient to oust that of another Court"^to set aside 
the decree. Sarthakram Maiti v. Nundo Ram 
Mazti, 11 C W. X, 679, referred to. The 
plaintiff in such a suit must allege fraud by which 
he was prevented from placing his case before the 
original Court. He cannot bring a fresh action 
by merely alleging that the decree was obtained 
by the perjury of the person in whose favour it 
was given. Mohamed Golab v. MaJiomed SaUiman, 
I. L. R. 21 Gate. 612, referred to. Abdul Huq 
Chowdhey V Abdul Hapez (1910) 

14 C. W. N. 695 

PRESIDENCY SMADU CAUSE COURTS 
ACT (XV OP 1882). 

s. 31, el. (5). 

See Execution op Decree. 

I. L. R. 37 Calc. 674 

ss. 37, 38. 

See Criminal Procedure Code, s 195. 

I. L. R. 34 Rom. 316 

— Sanction to 'prosecute — 

Order granted by single Judge — Powers of Full 
Court to revoke the sanction — Full Court not an 
Appellate Court. Where a sanction to prosecute 
has been granted by a Judge of the Presi- 
dency Small Causes Court at Bombay, a Full 
Court of that Court has no power to revoke 
the sanction. Per Chanda varkae, J — The 
language used in ss. 37 and 38 of the Presidency 
Court of Small Causes Act (XV of 1882) does not 
appear to be appropriate for the purpose of confer- 
ring appellate jurisdiction upon the Full Court. 
Per Batchelor, J. — The jurisdiction conferred 
by s 38 of the Act is not appellate, but revisional 
only. Shitlal PADivtA, In re (1909) 

I. lx. R. 34 Bom. 316 

s. 94. 

See Fraud • * 14 C. W. N. 695 


PRESUMPTION. 

Pee'^AoRA Tenancy Act (II of 1901), 
ss 74, 75 AND 76. 

I.L. R. 32 Ail. 427 
See Mahomedan Law— MAEB rAOB. 

I. L. R. 32 All. 345 
See Penal Code (Act XLV op I860), 
s. 76 . , I. li.R. 32A11,451 

of commission of offence. 

See Opium, illegal possession of. 

I. Ii, R. 37 Calc. 24 

PREVAILING RATE OP LAND. 

See Landlord and Tenant. 

I. L. R. 37 Calc. 742 

PREVIOUS ACQUITTAL. 

plea of— 

See Acquittal I. L. R. 37 Calc. 680 

PRICE OP GOODS SOLD. 

suit for— 

See Contract Act, ss 39, 73, 120 . 

I. L. R. ^ Bom, 192 

PRIMOGENIT URE. 

See OuDH Estates Act (I op 1869), ss. 8 
AND 22, SUB-S. (11). 

I. L. R. 32 All. 699 

PRINCIPAL. 

liability of— 

See Principal and Agent. 

14 O. W. N. 414 

PRINCIPAL AND AGENT. 

Col 

1. Authority of Agent . . . 294 

2. Fraudulent Representations by 

Agent 295 

3. Liability of Agent . . . 296 

4 Liability of Principal , . 297 

See Civil Procedure Code, 1882, ss. 
215A AND 216 . I. L. R. 32 All. 525 

See Jurisdiction . I. L. R. 34 Bom. IS 

1. AUTHORITY OF AGENT. 

, Limited authority of 

latter known to third party — Holding prin- 
Cl pie of, if applies — Estoppel — Negligent or improper 
act of princi'^ apparently investing the agent with 
extended authority, owt proved — Misdirections. A 
person jWho deals with an agent whose authority he 
knows to be limited does so at his peril, in this 
sense, that should the agent be found to have 
exceeded his authority the principal cannot be 
made responsible. In order that the principle of 
“ holding out ” should, in any given case of agency, 

L 2 
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PBINCIPAIi AHD AOE'NT—contd. 

1. AUTHORITY OF AGENT— 

apply to the act done by the agent and relied upon 
to bind the principal, must be an act of that par- 
ticular class of acts, which the agent is held out as 
having a general authority on behalf of his princi- 
pal to do But if the agent be held out as having a 
limited authority to do on behalf of his principal 
acts of a particular class, then the principal is not 
bound by an act done outside that authority, even 
though it be an act of that particular class, because 
the authority being thus represented to be so 
limited, the party prejudiced has notice, and should 
ascertain whether or not the act is authorised 
Where the principal did not by any negligent or 
improper act allow the agent to be apparently in- 
vested with an authority beyond or greater than 
the limited authority which the customer knew' 
him to possess, there could not be any estoppel as 
against the principal in respect of any of the steps 
in a transaction whereby the customer was deceived 
by the agent acting beyond his authority The 
Russo-Chinese Bank v. Li Yah Sam (1909) 

14 C. W. isr. 881 


2. FRAUDULENT REPRESENTATIONS BY 
AGENT 

Principal and Acjeni — 

Bribe or secret commission accepted by Agent after 
transaction completed — Contractu obtained by fiaud 
voidable hut not void — Limitation Act {XV of 1877), 
Sell. II, Art. IS. The plaintifl instituted a suit 
against the defendants within three jears from the 
date when the fraud as alleged in the suit became 
first known to him, though he had suspicions of 
the fraud prior to the three years The smt was 
for setting aside a lease w^hich the plaintiff alleged 
he had been induced to grant to the defendant 
No. 1 under fraudulent representations made to the 
plaintiff by the defendant No. 2, who w'hilst pur- 
porting to act as the plaintiff’s servant or agent, 
received, after the lease had been duly draw'n up, 
executed and registered, the sum of R500 from the 
defendant No. 1 as a bribe or secret commission by 
way of payment for the services rendered to the 
latter in connection with the making of the arrange- 
ments for the execution of the lease : — Held, that 
mere suspicion is not knowledge, and the suit was 
not barred by limitation Held, further, that a 
bribe is nevertheless a bribe because its payment is 
postponed. When a bribe has been given, it is 
immaterial to inquire what, if any, effect the bribe 
had on the mind of the receiver and whether he 
was influenced thereby to recommend to the plaint- 
iff an arrangement with the appellant winch he 
would not otherwise have recommended. Earring- 
ton V. Victoria Giaving Dock Company, L. B. 3 
Q. B. D. 64:9, and Shipway v. Broadwood, [18991 
1 Q. B 369, referred to Held, further, that a con- 
tract induced by fraud is only voidable, and the 
remedy by rescission is open only so long as the 
parties can be restored to the relative position 
which they originally occupied TJrquhart v. 


PRI3NCIPAL AIND AGE3NT— 

2. FPAUDULENT REPRESENTATIONS BY 
AGENT— cowc/c? 

MacpTierson, LBS App. Gas. 831, followed. 
Clough V Ijondon and North-Western Railway Com- 
pany, L R 7 Ex <6, referred to Indba Nath 
Baneejee V Rooke (1909) I. L B. 37 Gale. 81 

3 LIABILITY OF AGENT 

Misconduct — Agent with ine- 

vocable authority may be removed for misconduct — 
Suit, abatement of In every contract of service 
there is an implied condition that if the services 
be not faithfully performed, the employer is entitled 
to put an end to the contract ; and an irrevocable 
contract of agency is no exception to this rule 
An agent appointed under an irrevocable contract 
of agency may he removed if he is guilty of 
misconduct in the performance of his duties. 
The above principle w'lll apply whether the person 
employed be a servant or agent or a peiFon occupy- 
ing a fiduciary position A suit brought against 
such an agent foi lus removal and for recovering 
damages for his misconduct does not abate with 
the death of such agent Moyil Kotta Khn- 
CHHNNi NaiPw V Shbeamanian Pattar (1909) 

I. li. B. 33 Mad. 162 

Q, Construction of Contract — 

Indian Contract Act {IX of 1879), ss 216-216 — 
Agent appointed to sell goods buying them on his 
own account S 216 of the Indian Contract Act 
IS merely enabling and confers upon the prin- 
cipal the right to claim from his agent the benefit 
of the transaction to which the agency business 
related, where the agent, without the knowledge 
of the principal, has dealt with the business on his 
own account, instead of on account of the latter 
The principal is free to exercise that right or not. 
The law is that where a party elects to adopt a 
transaction, he must take its benefit with its burden. 
He cannot, as is said, “ both approbate and 
reprobate ” But both the benefit and the burden 
must, for that purpose, be attached to and 
incidents of the transaction which the principal 
has affirmed bj' election Where an agent ap- 
pointed to sell his pniicijiars goods for a fixed price 
buys them on his own account without the previous 
consent of the latter, it is competent for the prin- 
cipal either to repudiate the transaction under the 
circumstances mentioned in s 215 of the Contract 
Act or to affirm it. If he elects to affirm, the 
principal will be liable to pay to the agent such 
charges only as are incidents of the transaction of 
purchase, that is, such as the vendor under the 
contract w'ould have been liable to pay to the 
purchaser, because what is affirmed is the relation 
of vendor and purchaser But if those charges 
are annexed by the terms of the contract to the 
agency, so as to regulate the relation of principal 
and agent as distinguished from the relation of 
vendor and purchaser, the agent is not entitled to 
recover them. Solomons v Pender, 3 H. 0. 639, 
and Andrews v. Ramsay ds Co., [1903] 2 K. B. 636, 
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3. LIABILITY OF AGENT— co?icZcZ. 

referred to. JoACsmsoNv Meghjee Vallabhdas 

(1909) . . . I. L. E. 34 Bom. 292 

4 LIABILITY OF PRINCIPAL. 

Contract Act {IX of 

1872), s 233 — Liability of principal and agent — 
Principal when may be sued — Negotiable Instru- 
menu Act (XXVI of 1881), ss 4, 111 (b) and 28-^ 
Negotiable instrument, what is not — Debt incurred on 
behalf of several co-sharers — If every one bound for 
every part of the debt — Apportionment if allowable 
according to the properties in respect of vShich debt 
incurred Where an agent is personally liable for a 
debt the creditor has the option to proceed either 
against the principal or the agent Where it did 
not appear that in lending the money, the lender 
(who knew that the money was being borrowed 
on behalf of certain principals) looked exclusively 
to the agent for repayment. Held, that he could 
proceed to realise the money from the pnncipals. 
In the matter of the Ganges Steam Tug Co , Ld , 
1 L R 18 Calc 31, 36 ; Paterson v. Gandasequi, 
15 East 62; Thomson v Davenport, 9 B db C. 78, 
referred to As the authority to the agent contem- 
plated a joint and reciprocal liability of all the 
principals Held, that the liability could not be 
distributed so as to hold each of the principals 
liable for his own apportioned share of the debt. 
Where an agent took loans upon notes of hand 
under letters of authority in order to pay the 
Government revenue in respect of certain proper- 
ties and it was found as a fact that in one of these 
properties defendant No. 2 had no interest and 
that he had not given any power-of-attorney for 
raising loan to meet dues in respect of that pro- 
perty, but that the agent was authorised by de- 
fendant No 2 generally to raise money for the 
management of the state. Held, that the defend- 
ant No. 2 was liable for the entire debt Satya 
Priya Ghosal V . Gobiinda Mohun Roy Chow- 
DHnRY (1909) . . 14 C. W. N. 414 

PBIOE MOETGAGEE. 

See Mortgage 

14 C, W. N. 439 ; 675 note 
right of— 

See Mortgage . I. L. E. 37 Calc. 282 

PEIOB AND SUBSEQUENT MOET- 
GAGEE. 

See Civil Procedure Code, 1882, ss. 13, 

43 . . I. li. R. 32 All. 119 

See Transfer of Property Act (IV of 
1882), s 74 .1. L. E. 32 All. 138 

PEIOBITY OP TITLE. 

See Title . I, L. E, 37 Calc. 239 

PEIVATE PEEEY, 

See Ferry . I. L. E. 37 Calc. 543 


PEIVATE EEPEEENCE. 

See Arbitration. 

I. L. E. 37 Calc. 63 

PEIVATE STEEETS. 

drainage of— 

See City of Bombay Municipal Act 
(Bom. Act III of 1888), s 305. 

I. L. E. 34 Bom. 593 

PEIVILEGE. 

See Defa:\iation I. L. E. 33 Mad. 67 

See False Evidence 

I. L. E. 37 Calc. 878 

PEIVILEGED OCCASION. 

See Libel . I. L. E. 37 Calc. 760 

PEIVITY OP ESTATE. 

See Lessor and Lessee 

I. L. E. 37 Calc. 683 

PEIVY COUNCIL. 

1. Leave to appeal — Applica- 

tion for leave to appeal — Appealable value — Decision 
indirectly involving amount Defendants who were 
co-sharers of the plaintiff in the zemmdari having 
purchased certain holding from the tenants, the 
plaintiff sued them for their share of the rent due 
from one such holding, amounting to R230 The 
High Couit reversing the decree of the lower Court 
dismissed the suit on the ground that as there was 
no contract of tenancy between the parties there 
was no relation of landlord and tenant between 
them The plaintiff in applying for leave to appeal 
to the Privy Council proved that there were other 
holdings similarly purchased b 3 ^ the defendants 
and that the decision of the High Court would 
have the effect of depriving him of rents of ail such 
holding amounting to R800 a 3 ’ear, wliieh capi- 
talized came up to over R 10,000. Held, that the 
decision indirectlj’’ involved a claim or question to 
or respecting property of the value of R 10,000 or 
upwards and leave ought to be granted. Seinath 
Pal Chowdhury v GirindPuA Chandra Pal 
Chowdhury (1906) . . 14 O. 'W, N. 651 

2. Leave to' appeal — 

Appealable value — Right of party to prove value of 
slibject-matter co ntrary to valuation in plaint or 
mern^ pf appeal — Mesne profits pending suit if to 
be amid. The valuation made in conformity with 
the stamp law does not prevent a party from 
obtaining leave to appeal by proving that the real 
value of the subject-matter does not faU short of 
the appealable amount But a defendant who had 
previously adopted the value given in the plaint for 
the purpose of an appeal preferred by him should 
not be allowed to contest that valuation on the 
principle that a party cannot both approbate and 
reprobate. In a smt for recovery of possession of 
immoveable property with mesne profits, the 
subject-matter to be valued would include mesne 
profits claimable from the institution of the suit to 
the date of the delivery of possession or until the 
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expiration of 3 years from the date of the decree 
with interest. Basaitta Kitimae Roy v. The 
Secretaey of State eor Ikdia (1910) 

14 C. W. N, 872 

S. Security bond — Fnvy Council 

appeal — Security hond, extension of time to file — 
Power of High Court — Sufficient t easons for delay — 
Computation of time — Date of decree^ meaning of — 
021747 Procedure Code {Act V of 1908\ o. 4=5, rule 
7, The High Court has power to extend the time 
for depositing costs in Court, but it ought not to do 
so without some cogent reasons. Boy Jotindra 
Nafh Chowdhry v. Boy Prasanna Kumar Baner^ee, 
11 G. W.N . 1104 ; Burjoie v Bhagana, I, L. B 10 
Cah. 557 ; Bangasami v. Mahalahshmamma, I L B. 
14 Mad. 391, followed. Where a petition for filing 
security bond out of time stated that the delay 
was caused by a misapprehension of the appellants 
about the date of re-openmg of the High Court and 
that none of the appellants’ men being present in 
Calcutta on that date, the bond was not filed : 
Held, that these w^ere not reasons over which the 
applicant had no control and that the delay was'not 
due to a mistake which could be regarded as'^not 
unreasonable or caused by negligence ; that they 
were therefore not cogent reasons such as to justify 
the extension of time Habeisfdea Lal Roy 
Choubhey V . Sm. Habi Dasi Debi (1909) 

14 C. W. 3Sr. 420 

PRIVY COUI^rciIj, PRACTICE OP 

^ Dismissal of appeal with 

costs — Alteration of decree appealed from in respon* 
dents'* favour without cross- appeal hy them. '■ In a 
suit on a promissory note for R 16,042 principal, 
and interest at 1|- per cent, per mensem, and also 
for interest “ on the decree from 'the date of the 
institution of the smt until realisation,” the fii'st 
Court passed a decree for only R500 “ with interest 
as prayed.” The Chief Court of Lower Burma 
ordered that the decree of the Original Court be 
altered to a decree for the full amount claimed,” 
and said nothing about interest. The plaintifis 
(respondents) applied by petition to the Chief 
Couit to amend its decree by adding a specific 
sta^ment that interest as prayed for in the 
plaint ” was payable on the decretal amount, but 
the application was dismissed. The defendant 
appealed to the Pnvy Council, and shortly before 
the case came on for hearing, the respondents 
petitioned for special leave to enter a cross-appeal 
so far as the decree of the Chief Court had failed^to 
include interest after the institution of the suit. 
A consent order in Council was made on 5th March 
1910 that the respondents should have leave on 
the^ hearing to appeal on the question raised in 
their petition, and their Lordships, while dismiss- 
ing the appeal, altered the decree of the Chief 
Court as prayed in the petition, without a cross- 
appeal being entered. Cassim Ahmed Jewa v. 
Kaeaihah Chetty (1910) I, L. B. 37 Calc. 623 

PROBATE. 

See Execdtob , 14 C, W. If. 256 


P ROB ATE — contd. 

See Histdit Wills Act (XXI of 1870)» 
ss. 2 and 5 . I. Ij, R. 34 Bora. 506 
See Limitation Act (XV of 1877), ss. 5 
AND 7 I. Ii. R. 34 Bom. 589 

See Mahomedan Law — Peobate. 

I. L. R. 37 Oale. 839 

See Probate and aSministration Act, 

s. 81 . .1. L, R. 84 Bom. 459 

dismissal of application, for 

default— 

Will . . 14 C. W. If . 924 

1. Jurisdiction of High Court — • 

Letters of Administration — High Gowt and District 
Court, ‘)urisdiction of — Concurrent 'jurisdiction— 
Prohate and Administration Act (F of 1881), ss. 2, 
51, 56, 87 — High Court,** meaning of, in s 87 — 
Practice — Buie 740 of the High Court Buies and 
Orders. The High Court has junsdiction to grant 
probate and letters of administration, on the 
Original Side, in any case which could have been 
brought before any District Judge in either of the 
two Provinces of Bengal. “ High Court ” men- 
tioned in s. 87 of the Probate and Administration 
Act (V of 1881) is not merely confined to the Appel- 
late Jurisdiction of the Court, hut it includes its 
Original Jurisdiction. In the goods of Mohendra 
Narain Boy, 5 C. W. H. 377, referred to. S, 87 of 
the Probate and Administration Act does not 
require that any portion of the property should be 
within the limits of the Onginal Jurisdiction of the 
High Court; and Rule 740 of the High Court 
cannot override the express provisions of this sec- 
tion giving the High Court concurrent ]urisdiction 
with the Distnct Court. Nagendeabala Debi 
V. Kashifati Chowdhey (1909) 

1. 1,. R. 37 Calc. 224 

2. Testamentary and 

Intestate Jurisdiction of High Court — Bevocation — i 
Prohate and Administration Act ( VI of 1881), s. 50 — 
Official Trustee of Bengal — Official Trustee^s Act' 
{XVII of 1864). Where a Judge exercising the 
original testamentary and intestate jurisdiction 
of the High Court granted probate to the Official 
Trustee of Bengal, the probate being expressed to 
be granted to the Official Trustee of Bengal for the 
time being, assuming the order to have been erro- 
neous, it cannot be said that the Judge acted 
without jurisdiction so as to bring the matter 
within the scope of s. 50 of the Probate and 
Administration Act. Official Tettstee of 
Bengal v. HmyniDiNi Dasi (1910) 

I. D. R. 37 Oalc. 387 

3. Grant of probate on compro- 

mise, if may be revoked — Persons not parties 
hut cognisant of grant if hound— Infants, if hound 
— Acguiescence — Delegation of powers hy District 
Judge to Distnct Delegate — Prohate and Adminis^ 
tration Act (F of 1881), s. 52. Proceedings in a 
Court of probate are proceedings quasi in rem, 
and a probate granted in solemn form is binding- 
not only on the parties who have appeared- 
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or have been formally cited but also on privies, 
i.e., persons who being cogmsant of the proceed- 
ings and having an opportunity to intervene 
have chosen not to do so. Newell v. WeekSf 
2 PMlhm 224 ; Wytcherley v. Andrews, L. R 2 
P. & D, S27 ; Young v. Holloway, [1895} P. 87, 
relied on It may be taken as settled law that 
in a contentious proceeding probate may be 
granted in common form in consequence of a 
compromise between the disputants resulting in 
the withdrawal of opposition and that it cannot 
afterwards be revoked except on proof of fraud or 
circumvention practised either upon the Court or 
upon the parties Necol v. Askew, 2 Moo P G. G, 
88, followed. When a probate is granted in common 
form by reason of a compromise betw'een the 
parties, the terms of the compromise cannot be 
embodied in the order, for the reason that a Court 
of Probate cannot in many instances enforce the 
terms. Evans v. Saunde7% 30 L J. P> M. <Ss A. 
184 ; Roadnighi v. Garter, 3 Sw. da Tr 44 ; Carntt v. 
Ghnstian, H B. 2 P da D. 181, referred to. But 
they may be enforced by an action if otherwise 
unobjectionable. But though a probate obtained 
in common form as the result of a compromise is 
binding upon the parties to the compromise it is 
not binding upon those who are not parties to it, 
even though they have been cognisant of the former 
proceedings. Wytcherley v. Andrews, L. B. 2 
P, cfe D. 327, referred to. When the terms of the 
compromise are agreed to by the parties who are 
sm ^uns, the Couit of probate will not make an 
order binding infants to the terms of the compro- 
mise. Norman v. Strains, L B 6 P- JD- 219, 
referred to. But though an infant has a right in 
such cases to apply after he comes of age for revo- 
cation of probate obtained by consent yet he may 
be barred by acquiescence and delay for a long^ time 
or by the subsequent ratification of the dispositions 
of the will from putting the executor to the proof 
of the will in solemn form, or from contesting its 
genuineness. Holman v. Norris, 2 Phillim 230 
note; Mohan v. Broughton, [1900} P, 56, relied on. 
Where the caveators having by reason of a com- 
promise, withdrawn their opposition, the Bistnct 
Judge sent the case to the District Delegate for 
enquiry and report : Held, that the District Judge 
had acted within the powers conferred on him by 
s. 52 of the Probate and Administration Act. 
Ktjtsja Lal Chowdeey V. Kailash Chandea 
Chowdhey (1910) . . 14 C. W. IST, 1068 

PROBATE AEB APMimSTRATIOK 
ACT (V OP 1881). 

See Receivek , I. Ii. R. 37 Calc, 754 


PROBATE AND ABMUSriSTRATIOlSr 
ACT (V OE 1881)— co?icR 

ss. 26, 64. 

See Letters of Admixisteation. 

14 C. W. N. 463 

. s. 50, 

See Probate . I. L. R. 37 Calc. 387 

ss. 60, 69 — Letters of Administra- 
tion to the estate of Hindu widow^ — Locus standi to 
apply] for revocation of person denying property left 
to he testatrix's stridhan. WTien letters of admin- 
istration were granted in respect of the will of a 
Hindu widow purporting to convey her stndhan 
property, a petitioner for revocation who had no 
interest in the estate of the deceased but wdio on 
the other hand alleged that she had no biridhan 
Xiroperty but that what property she had belonged 
to the joint family of which she was a member, was 
not com^ietent to make the apxJication, not being 
“ a person having an inteiest in the estate of the 
deceased ” within s. 69 of the Probate and Admin- 
istration Act Abhieam Das v. Gopal Das 
I. L B. 17 Calc. 48, followed Seigobind Peeshad 
V. Laljhaei Koee (1909) . 14 C. W. IST. 119 

s. 52. 

See Probate . 14 O, W. N'. 1068 

s. 81. 

See Caveatoe « I. Ii. R. 34 Bom, 459 
See Probate • I. Xi. R. 34 Bom. 459 

See Succession Act, s 250. 

I, Ii. R. 34 Bom. 459 

Indian Succession Act {X 

of 1865), s. CSO-^-Will— Prohate— Caveaior---2'nferest 
possessed hy the caveator. The provisions of s 81 
of the Probate and Administration Act, 1881 (w'hich 
correspond with those of s. 250 of the Indian Suc- 
cession Act, 1865), enact that the interest which 
entitles a person to put in a caveat must be an 
interest in the estate of the deceased person, that 
is, there should be no dispute whatever as to the 
title of the deceased to the estate, but that the 
person who wishes to come in as the caveator must 
show some interest in the estate derived from ^ the 
deceased by mbentance or otherwise. Ahhiram 
Bass V. Oopal Dass, L L, B. i 7 Oa/c. 4 S, followed. 
PiEOJSHAH Bhikaji V. Pestonji Meewanji (1910) 
I. Ii. R. 34 Bom. 459 

s. 83. 

^ee Wnx . . 14 C. W. IT, 924 

s. 90. 

See CoiuPEOMisE . 14 C, W. 451 


— ss, 2, 51, 66, 87. 

See Probate . I. D. R. 87 Calc. 224 

_ s. 4. 

See Mahomedan Law— Probate. 

I. Ii. B. 37 Calc. 839 


PROCEDURE. 

See Criminal Peocedubb Code, ss. 157, 
159, 476 . . I. D. B. 32 All. 80 

See Minor . !• L. R. 32 All. 287 

See Penai. Code, s. 494. 

I. Ii. R. 32 AIL 78 
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PBOOEDXJBE— 

See Sanction foe Peosecution. 

I. L. B. 37 Calc 714 
14 C W, K. 806 

PBOCBSSIOlSr. 

See Public koad, eight to use. 

1. L.B. 84 Bom. 571 

PBOCLAMATION. 

See Moetgage . I. L. B. 37 Calc. 897 

PBOPITS. 

derived from joint family pro- 
perty— 

See Hindu Law— Joint Family. 

14 0. W. K. 221 

suit for — 

See Adveese possession 

I. L. B. 32 All. 389 

PBOMISSOBY NOTE. 

See Hindu Law — Minoe 

I. L. B. 34 Bom. 72 

PBOSECUTION. 

for instituting a false ease — 

See JuEiSDiCTiON of Ceiminal Couet 

I. L. B. 37 Gale. 250 

— ProsecuPon — Calcutta 

Municipal Act {Beng. Ill of 1899), ss. S59 (18), 
661 (6), 6B1 — Non-compliance with notice to remove 
encroachment on public street — Institution of prose- 
cution more than three months after expiry of notice — 
Limitation — Continuing offence — Bye-laws^ validity 
of — Ultra vires. A prosecution for failure to 
comply with a notice by the Chairman to remove 
an obstruction on a public street, instituted more 
than three months after the expiry of the date 
fixed therein, is barred under s 631 of the Calcutta 
Municipal Act. A bye-law must conform to the 
provisions of the law under which it purports to 
be made Rule (1) of the bye-laws framed under 
s. 559 {18) of the Act is ultra vires, in so far as it 
creates a continmng breach after notice in viola- 
tion of the terms ot s. 561 (6). Naeain Chandba 
Chatteejee V. Coepoeation of Calcutta (1909) 
I. L. B. 37 Calc. 645 

PBOSEOIJTION WITNESSES. 

cross-examination of— 

See Ceoss-examination. 

I. Ii. B. 37 Calc. 236 

PBOVINCIAD INSOLVENCY ACT (III 
OP 1907). 

— s. 15 — Insolvency — Grounds for 

dismissing petition. Under the Provincial Insol- 
vency Act, 1907, transfer of property by the debtor 
with intent to defraud his creditors or reckless 
contracting of debts or giving unfair preference to 
any of his creditors or committing any other act 
of bad faith are grounds for refusing an absolute 


PBOVINCIAL INSOLVENCY ACT (III 
OP 1907) — concld. 

s, 15 — concld. 

order of discharge but not grounds for refusing to 
make an order of adjudication Where, therefore , 
a petitioner for a declaration of insolvency feigned 
ignorance about the existence of his account books 
and prevaricated about other matters : Held, that 
his petition could not be dismissed ont hese grounds, 
the object of the Legislature, by enacting the In- 
solvency Act, being to make it easier to obtain an 
order of adjudication Ex parte King ; Re Davies, 
L. R. 3 Ch. D 461, Ex parte Qriffin ; Re Adams, 
L. R 12 Ch. D 480, and Ex parte Tynte, L. R 
15 Ch D. 125, referred to Giewaedhaei v. Jai 
Naeain (1910) . . I. L. B. 32 AH. 646 

— s 43 (J) — Insolvency — Inguiry as 

to alleged fraudulent acts committed by debtor — 
Pwceduie — Evidence. Held, that proceedings under 
s. 43 {2) of the Provincial Insolvency Act, 1907, 
should not be based merely upon the evidence 
given on behalf of the creditors when opposing the 
debtor’s application to be adj'udged an insolvent, 
but evidence as to the specific acts alleged agamst 
the debtor should be recorded de novo In the 
matter of Rash Bihar i Roy, I L R. 17 Calc 209, 
referred to. Nathu Mal v The District Judge 
OF Benares (1910) . . I. L. B. 32 All. 547 

PBOVINCIAL SMALL CAUSES 
COUBTS ACT (IX OP 1887). 

Sch. II, Art. 32. 

See Redemption, suit foe. 

14 O. W. N. 1001 

ss. 16, 27, 32, Sch. II, els. (2) and 

(3 ) — Suit for the recovery of certain sum representing 
a share m the produce of immoveable property — Cog- 
nizance by the Court of Small Causes — Decree final — 
Appeal — Jurisdiction by consent of paities A suit 
for the recovery of R 12- 11-6 representing plaintiff’s 
share in the produce of immoveable property is a 
smt for money had and received to the plaintiff’s 
use, and is cognizable by the Court of Small Causes 
and the decree in such a suit is final under s 27 of 
the Piovincial Small Causes Courts Act (IXi of 
1887). Notwithstanding its finality an appeal was 
preferred to the District Court of Ahmedabad, 
which Court entertained the appeal and reversing 
the decree allowed the plaintiff’s claim. The 
defendant, thereupon, preferred a second appeal 
and at the hearing prayed that the second appeal 
might be treated as an application for revision 
under s. 115 of the Cml Procedure Code (Act V of 
1908), on the ground that the District Court acted 
without jurisdiction in entert^iining the appeal. 
The respondent (plaintiff) urged that a second 
appeal lay : and further that by reason of the 
conduct of the parties and the fact that the appel- 
lant (defendant) had not objected to the j'unsdic- 
tion of the District Court, it was too late in second 
appeal to take the point. Held, that the District 
Court had no jurisdiction to try the case and the 
conduct of the parties could not give it junsdiction. 
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DEOVINCIAL SMALL CAUSES 
COURTS ACT (IX OP 1887)— co«cM. 

ss, 10, 27, 32— — co 7 lcZ^^. 

Ledgard v. Bull, L. R. IB I. A. 1S4, and Meenakshi 
Naidoo V. Subramamya Sastn, L B. 14 I. A> 160, 
referred to. Decree of the District Court reversed 
and that of the first Court restored. Davlat- 
f3iNH.7i‘ (Maharaita Shei) v. Khachar Hamir 
Mon (1909) . I. Ii. B. 34 Bom. 171 

— — Sell, II, Art. 18 — Suits ‘ relating to 

Trust,^ what are Suit by a company by its Presi- 
dent to recover from defendants Nos 2 to 4 the 
subscriptions due under the Articles of Association 
of the Company, The first defendant was a trust ; 
defenfiants Nos 2 to 4 were the trustees of the 
trust and members of the plaintiff company, In 
their capacity of trustees. The plaint prayed that 
the moneys due may be recovered from the trust 
property in the first instance and if not so recover- 
able from the defendants Nos 2 to 4 personally. 
The suit was instituted on the Small Cause side, 
and the Subordinate Judge returned the plaints 
on the ground that the suit was one relating to a 
trust within the meaning of Act 18 of Sch. TI 
of the Provincial Small Cause Courts Act and was 
not triable on the Small Cause side. The High 
Court was moved by petition under s 25 of 
the Act : Held, per White, C J , and Sankaran 
Nair, J. (Benson, J, dissenting), the suit was to 
enforce payment of moneys due under the Articles 
of Association and not one ‘ relating to a trust ’ 
within the meaning of Art. 18 The fact that 
issues relating to the trust and the rights and 
liabilities of the trustees may have to be tned will 
not make the suit one ‘ relating to a trust.’ Sri 
Venkatachallapathy Sailaya Viyavasaya 
Company v Kanagasabhapathia Pill at (1910) 

I. L. B. 83 Mad. 494 

PUBLIC CHABITIES. 

Suit respecting public charities 

— Civil Procedure Code {Act V of 1908), ss 92, 
115 — Suit uith Advocate- GeneraVs sanction in 
respect of public chariticb — Court-fee — Court Fees 
Act (VII of 1S70), Sch II, Art 17 (vi) — Sinking 
off a prayer for relief — Advocate- GeneraVs sanction 
if necessary — Interlocutory order — Revision by 
High Court A plaint in a suit under s 92 of the 
Civil Procedure Code (relating to public chanties) 
should bear a Court-fee stamp of RlO only as 
required by Art. 17, cl. (vi) of Sch. II of the 
Court Pees Act Thakuri v. Brahma Narain, 
I. L. R. 19 All. 60 ; Gindhan Lai v. Ram Lai, 
I. L. R. 21 All. 200, relied on Where the 
plaintiffs in such a suit being ordered by the Judge 
to value the suit and pay ad valorem Court-fee on 
such value moved the High Court without waiting 
for the dismissal of the suit for non-comphance 
with the order : HeU, that the order in effect 
amounted to a denial of jurisdiction, and though 
interlocutory was a fit one for interference in revi- 
sion by the High Court. A prayer for relief in a 
plaint in such a suit not covered by those specified 
in s. 92 may be struck off on the application of the 


f PUBLIC CHABITIES— coTicZd. 

plaintiff, the sanction of the Advocate-General for 
striking off such a prayer being unnecessary. 
Badree Das v Chooni Lai, I L. R. 32 Calc 789, 
referred to. Rambup Das v. Mohunt Shiyaram 
Das (1910) . . . 14 C. *W. IT. 932 

PUBLIC DEMAITBS BECOVEBY ACT 
(BENG. I OP 1895). 

■ Suit for recovery of 

possession on declaration that certificate sale void 
ah initio — Secretary of State if necessary party. 
Where a plaintiff sues to recover possession of pro- 
perty sold under the Public Demands Recovery 
Act on the ground that the certificate and sale 
under it had in no way affected his rights, bmng ah 
initio null and void, and does not seek to set aside 
the sale, he is not bound to make the Secretary of 
State a party to the suit. Gdhinda Chandra v, 
j Hemanfa Kumari, I L R. 31 Calc> 159 SC. IF. N. 

I 657, distinguished. Ragheraj Singh v. Maharaj 
Lal (1910) . . . 14 C. W. N. 606 

s. 10 — Public Demands Re- 
covery Act (Beng I of 1895), ss. 10, 15, 17 — Aneais 
of road-cess — Payment — Appropriation — Contract 

i Act (IX of 1872), ss 59, 60 — Oertificnte and sale 
when no arrears, if valid — Regular suit to set aside, 
if lies — Limitation — Special limitation not apph- 
cable A debt under the Public Demands Recovery 
Act is nothing but a debt, and the law laid down 
in ss 59 and 60 of the Contract Act which is nothing 
more than a codified statement of the general law 
as to the appropriation of payments made by the 
debtor is applicable to payments made on account 
of arrears of road -cess m the Collectorate. Ganga 
Bishun Singh v Mahomad Ian, I. L R 33 Calc. 
1193 sc 10 0. W. N 948 ; Jogendra Mohan Sen 
V Cma Nath Gulia, I, L R 35 Calc. 636 s.c. 12 
C. IF. N 646, referred to. The Collector therefore 
has not authority to appropriate payments made in 
liquidation of specific arrears of road-cess towards 
previous arrears ; and a certificate issued under the 
Public Demands Recovery Act in respect of the 
later arrears so paid off, is not a valid certificate 
under the Act A sale held m pursuance of such a 
certificate is without 3 unsdiction, the foundation 
for the exercise of jurisdiction by the Revenue 
authority being wanting m such a case. When the 
arrears in respect of which the certificate purports 
to have been issued did not exist, a suit to set aside 
the sale held in execution of the certificate lies 
under the ordinary law ; s. 15 of the Act and the 
special limitation provided theiein for suits to 
modify or cancel a certificate not applying to such 
a suit Janukdhari Lal v. Gossain Lal BJiaya, 
13 C. IF. N 710, followed N and an Missib v. 
Lala Harakh Narain (1910) 14 C. W. IT. 607 

I ss, 12, 15, 17, 24, 26. 

I See Certificate of Sale. 

I. L. B. 37 Calc. 107 

i PUBLIC PEBBY. 

j declaration of limits of— 

See Ferry . I. L. B. 37 Calc. 543 
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PUBLIC OFFICER. 

See Cantoni^ients Act (XVIII of 1889), 
s 80 . . I. L. R. 34 Bom. 583 

PUBLIC ROAD. 

Riglit of marcMng in proees- ! 

sion with, a ear — Suit for declaration of riglit — 
Injunction restraining interference with the right. 
Plaintiffs sued on behalf of themselves and of other 
members of a religious community to have a decla- 
ration of their right of marching in procession with 
a car along a particular pubhc road to certain 
temples and for an injunction restraining the de- 
fendants from interfering with' the plaintiffs. The 
defendants contended that the plaintiffs had no 
right to march along the road The lower Courts 
dismissed the suit on the ground that the road being 
public the plaintiffs could not sue unless special 
damage^ were shown and proved. On second 
appeal by the plaintiffs : Held, reversing the decree 
and allowing the claim, that the suit was not for 
removal of a public nuisance but for a declaration 
of the right of an individual community to use the 
public road. Every member of the pubhc and 
every sect has a right to use the public streets in a 
lawful manner and it hes on those who would 
restrain him or it to show some law or custom, 
having the force of law' abrogating the privilege. 
Sadgopachanar v. A Rama Bao, I L. B 26 Mad 
376, followed. Baslinoappa Parappa v . Dhar- 
MAPPA Basappa (1910) - I. L. R. 34 Bom. 671 

PUISNE MORTGAGE, 

See MoRroAGE . I. L. R. 37 Calc. 282 

PUJARI. 

dispute concerning to act as — 

See Criminal Procedure Code (V of 
1898), s. 147 . I. L. R. 37 Calc. 578 

PUNJAB LAWS ACT (IV OF 1872). 
s. 27. 

See Insolvency I. L. R. 37 Calc. 418 
PUBCHASE-MONEY, 

refund of— 

See Sale in execution of Decree. 

I, L. R. 37 Gale. 67 

PURCHASER, 

of equity of redemption — 

See Mortgage . 14 C. W. N, 576 

PURDANASHIN LADY. 

Se^ Attestation I. L. R. 37 Calc. 526 

See IsRi PROSAD v> Gunga Prosad 
Singh . , 14 C. W. N. 165 

PUTNI. 

See PuTNi Lease. 

See PuTNi Tenure. 

See Transfer of Property Act, s 73. 

14 C. W. N, 186 


PUTNI — concld. 

Putni Regulation {Reg^ 

VIII of 1819), s. 9 — Agreement of putnidar with 
sti anger for purchase hy latter and reconveyance to 
former — Legality — Contract Act {IX of 1872), s. 23. 
A contract entered into by a putnidar with a 
stranger stipulating that the latter would purchase 
the putni which had been advertised for sale under 
Reg. VIII of 1819, and reconvey it to the pMnidar 
receiving the amount of the purchase-money wath 
interest and a further sum in addition from him, 
is invalid under the provisions of s. 23 of the Con- 
tract Act, as being in contravention of the provi- 
sions of s 9 of the Putni Regulation, Mohan Lal 
Babu V. Udai Narain Bhaduri (1910) 

14 C. W. N. 1031 

PUTNIDAR. 

See CHAUinDARi Chahran Land. 

14 0. W. N. 995 

PUTNI LEASE. 

Construction of — Coven- 

ant in contravention of the rule against perpetuities— 
Contingent covenant in a lease, when operative. 
Where a lessor by a putni pattah after leasing a 
mouzah exempted from its operation certain lands 
and covenanted that on certain contingencies 
happening the lessee should acquire a right there- 
to as putnidar but no time was specified within 
which the contingency was to happen in order to 
vest the right in the putnidar • Held, that such 
covenant w^as void as offending against, the rule 
against perpetuities even as between the parties 
to the covenant. Chandi Churn Barua v. Sidhes* 
wan Dehi, I. L. R 16 Calc. 71; Ramasami Pattai v, 
Chinan A ^an, I, L R. 24 Mad 449 , and Nabin 
Chandra Soot v. Nahab Ah Sarhar, 5 C. W. N 343, 
referred to. Anath Nath Maitra v . Kumar 
Keshab Chandra Roy (1910) 

14 C. W. N. 601 
PUTNI REGULATION (VIII OF 1819), 

s. 11. 

See Incumbrancei 

I. L. R. 37 Calc. 322 

s. 17, el. (c). 

See Putni Tenure. 

I. L. R, 37 Calc. 747 

PUTNI SALE. 

suit to set aside — 

See Limitation Act, 1877, s. 8. 

14 C. W. N. 128 

PUTNI TENURE. 

1, Incumbrance — 

Customary right to cut and ^ appropriate trees, 
whether an incumbrance — Putni Regulation {VIII 
of 1819), s. 11 — Bight of an auction-purchaser at a 
sale held under the Putni Regulation to avoid 
such incumbrance — Bond fide engagement w.ade by 
the defaulting proprietor mth resident and heredi- 
tary cultivators, effect of. A customary right 
to cut and appropriate trees is an incumbrance 
within the meaning of s. 11 of Regulation VIII 
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PUT]Sri TEHUBE^co?2cZc?. 

of 1819. A purchaser of a putni taluq at a 
sale held under Regulation VIII of 1819 is not 
entitled to hold the property free from a customary 
right or a right recognised by usage which has 
grown up during the subsistence of the putm, and 
under which occupancy raiyats are entitled to 
appropriate and convert to their own use such 
trees as they have the nght to cut down, inasmuch 
as he IS not entitled to cancel a bond fide engage- 
ment made by the defaulting proprietor with the 
resident and hereditary cultivators Peadyote 
Kumae Taqoke V Gopi Keishka Mandal (1910) 

I. L. B. 37 Calc. 322 

2. Putni Regulation 

{VIII of 1819), s, 17, cl. (c) — Arrears of rent — 
Arrears previous to the current year for uhch the 
sale took place — Personal Debt — Bengal Henancy 
Act { VIII of 1886), s, 65 — Ft'ist Charge Under the 
Putni Regulation, VIII of 1819, s. 17, cl (c), where 
the arrears of rent claimed are for balances due for 
periods prior to the current year for which the 
arrears are due when the sale is held in the middle 
of the year, or pnor to the year preceding if the 
sale be held at the commencement of the following 
year, these balances must be treated as personal 
debts recoverable under the ordinary procedure 
for recovery of debts, and not as rents recoverable 
under the provisions of the Tenancy law, and 
that in such a case the provisions of s. 65 of the 
Bengal Tenancy Act would not have any applica- 
tion. Peary Mohan Mukhopadhya v. Sreeram 
Chandra Bose, 6 0. W. N. 794, commented on and 
distinguished. Jagannath v Mobiuddin Mirza 
(1910) . , . I. L. B. 37 Calc. 747 

E 

RAILWAY COMPANY. 

See Caeeiee, liability op 

I. L. B. 33 Mad. 120 

See CoKTEIBUTOEY 2^EGLIGE2?-CE. 

I. L. B. 34 Bom. 427 

BAIIiWATS ACT (IX OP 1890). 

s. 7 — City of Bombay Mumapal 

Act {Bom Act III of 1 888), s. 394--^Use by 
Railway Company of its premises for storing 
Umbel — License pom the Municipal Commissioner 
forfthe use, not necessaiy. The Agent of the G. I. 

P Railway Company having been charged in the 
Presidency Magistrate’s Court at the instance of 
the Bombay Municipality under s. 394 {!) {d) 
of the City of Bombay Municipal Act (Bom. Act 
III of 3888) with having used the Company’s 
premises for storing timber without a license 
granted by the Municipal Commissioner, the Pre- 
sidency Magistrate recorded evidence and referred 
the following question under s- 432 of the 
Criminal Procedure Code (Act V of 1898) : — Do 
the statutory powers given to the Railway Com- 
pany (s. 7 of the Indian Railwaj-s Act, IX of 
1890) preclude the necessity of obtaining a license ( 


RAILWAYS ACT (IX OR lQ90y~cmdd. 

' s. 7 — concld, 

from the Municipal Commissioner, to use premises 
in such a manner as is necessary for the convenient 
making, altering, repairing and using the Rail- 
way ? ’ Held, that no such heense was necessary. 
S. 7{i) of the Indian Railways Act (IX of 1890) 
authorizes the Railw'ay Administration to do all 
acts necessary for the convenient making, main- 
taimng, altering, repairing and using the Railway 
notwithstanding anything in any other enactment 
for the time being in force. The storing of timber 
was necessary for the convement making, etc., of 
the Railway hne. Under s. 7, sub-s, 2 of the 
Indian Railways Act (IX of 3890) the Governor 
General in Council and not the Municipal Com- 
missioner has the control of the Railway Ad- 
ministration in the exercise of its powers under 
sub-s. 1 Mtjeicipal CoM]\nssroNEE of Bombay 
V G. I. P. Railway CoaiPANY (1909) 

I. Ii. B. 34[Boin. 252 

s. 140 — Notice of claim sent through 

post hut not registered — Post Office Act (XiF of 
1866), Part III. Notice of a claim of damages 
for short delivery sent through the post but 
not registered under Part III of the Indian Post 
Offices Act w^as not service in any of the modes 
provided by s. 140 of the Railways Act. Nadwr 
Chand v. Wood, I. L. R. 35 Calc. 194 • s.c. 12 G. 
W. N. 450, relied on. Maetin & Co. v. Pakie 
Chakd Sahxt (1910) . 14 C. W. W. 888 

BATEABBE BISTBIBUTIOlSr. 

See Civil Peocedxtee Code, 1882, ss. 285, 

295 . . 14 c. w. 3sr. see 

BE-ASSESSMBNT OF PBEMISES. 

See Acquiescence. 

I. L. B. 37 Calc. 833 

BECEIPT, ACKlSrOWBEDGMEIlT OF. 

— Stamp-Duty — Money 

received by servant of a firm and handed over to 
felloW'Servant — Consi deration — A chnc icledgment of 
receipt by fellow-servant of a sum larger than 
R20 if ‘liable to stamp- duty — btamp Act {II 
of 1899), s. 2 {23), Sch. I, Art. 53. Where a sum 
exceeding R20 w^as received by an assistant 
in a mercantile firm from the cashier of the 
firm as advance made on the firm’s behalf, and 
to be expended on the firm’s behalf, and previous 
to disbursement of the sum in question a pay-order 
was made out by the Accounts Department of the 
firm and was sent to the cashier who had paid the 
sum to the assistant, and the assistant at the same 
time acknowledged receipt by signing his name or 
initials on the pay- order : Meld, that the acknow- 
ledgment did not require a receipt-stamp by rea- 
son of the assistant’s signature on the pay-order. 
Attorney-General v. Carlton Bank, 2 Q. B. 

158, distinguished. In re Buten & Co. (1910) 

I. Ii. B. 37 Calc, 634 
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BECEIPT EOB MONEY. 

by one servant from another — 

See Stamp-duty I. D. B. 37 Gale. 634 

exceeding R20 — 

See Stamp-duty . I. D. B. 37 Calc. 634 
BECEIVEB. 

See Insolvency . I. D. B. 37 Calc. 418 
14 C. W. N. 586 

See Limitation Act (XV of 1877), s 19. 

I. L. B. 32 All. 51 

appointment of— 

See Civil Procedure Code (Act V of 
1908), o. XL,r 1 

14 C. W. N. 248 ; 252 

assets in the hands of— 

See Solicitor’s lien for costs. 

I. L. B 34 Bom. 484 

1, Directions to receiver, if ap- 

pealable — Civil Procedure Code (Act V of 1908)^ 
0 , XL, r 1, cl (1) (d) and o XLIII, r, 1 (s) Where 
both the parties have agreed to the appoint- 
ment of a receiver of the pioperties in dispute, 
and the Court has, in appointing the receiver, 
given him certain directions as to the disposal of 
the income : Held, that an appeal lies from those 
directions by virtue of o XLIII, i 1 (s) of the 
Code of Civil Procedure. Mohunt Anand Das v. 
Ram Pbrkash Das (1909) . 14 C. W. N. 183 

2. Execution sale of property 

in hands of-^IllegaUty—Civil Procedure Code (Act 
XIV of 18Sk), ss 244, 248 — Non^sennce of notice 
on 'judgment-debtor if ground for netting aside the 
sale — Confirmation of sale, effect of. Where the 
Receiver appointed by the Court was directed 
to take possession of moveable properties and 
of the rents and profits of the immoveable 
properties and was fmther authonsed to get in 
and collect aU debts and claims due to the 
estate * Held, that he must be taken to have been 
appointed Receiver in respect of the whole estate 
and had authority to apply for an order absolute on 
a decree msi for foreclosure. A sale of the fore- 
closure decree while the estate was in the posses- 
sion of the Receiver in execution of a decree for 
money, without leave of the Court previously 
obtained, was illegal and liable to be avoided ; and 
punishment by the procedure for contempt was not 
the only remedy against such unauthorised sales. 
The provisions of s. 248 are not mandatory. 
A sale held without issue of notice under s. 248, 
'Civil Procedure Code (Act XIV of 1882), is theie- 
fore not a nullity, but such an omission is a serious 
irregularity, sufficient to vacate the sale upon an 
application made by the judgment-debtor under 
s. 244 of the Code. Malharjun v. Narhari, 5 
C. W. N 10 ; 5.C. I L. It 25 Bom 337 ; L. B. 
27 1, A. 210 ; Pai ashram v Balm'ukund. I L. B. 
32 Bom. 572 ; Brava v. Sidramappa, J. L. B 21 
JBom, 424, 432 Jogendra Chandra v Sham Das, 


BECEIVEB— 

I I. L, E. 30 Calc. 543 sc. 9 C. L. J. 271 Such 
an irregularity is a ground for setting aside the 
sale even after it has been confirmed. Ashutosh 

Behan Lai, 11 G W.N.lOll sc.ILBSS 
Calc. 61, referred to A purchaser of property at 
an execution sale is not j>rotected when grounds 
for setting aside the sale under s. 244 or 311 
are established, merely because he is a stranger 
JanuJcdhari Lai v. Qossatn Lai, 13 0 W X. 716, 
referred to. Levina Ashton v Madhabmoni 
Dasi (1910) . . . 14 C. W. N. 660 

3. Possession of property by 

Receiver without succession certificate 

— Succession Certificate Act (VII of 1889), ss 
4, 8, cl (c) — Succession (Property Protection) Act. 
(XIX of mi)~Succession Act (X of 1865), s. 
190 — Hindu Wills Act (XXI of 1870) — Probate 
and Administration Act (V of 1881) — Indian 
Securities Act (XIII of 1886), ss 3, sub-s (2), 6, 
sub-s (1), cl if). The position of a Receiver ap- 
pointed by a Court is analogous to that of a curator 
appointed under Act XIX of 1841, who is a person 
claiming to be entitled to the effects of the deceased 
person whose estate he is appointed to manage. 
BabasabY Narsappa,! L B. 20 Bom 431, referred 
to. The Receiver ordinarily is not the representative 
or agent of either party to a suit in the administra- 
tion of the trust, but the appointment is for the 
benefit of all parties, and he holds the property for 
the benefit of those ultimately found to be the 
nghtful owners Jagat Tarim Dasi v Xaba Copal 
Chalci,! L B 34 Calc. 305, Corporation of Bacup v. 
Smith, 44 Ch D 305, Portman v Mill, 3 Jurist 356, 
referred to In the absence of any provision in the 
Hindu Wills Act (XXI of 1870) and in the Probate 
and Administration Act (V of 1881) " that no right 
to the property of an intestate can be established 
unless administration had been previously granted 
by a competent Court,” the Receiver appointed by 
Court is competent to take possession of the securi- 
ties and moneys without a certificate under s 4 of 
the Succession Certificate Act ; but regard being 
bad to the provisions of the Indian Securities Act, 
1886, s. 3, sub-s. (2), s 6, sub-s. (1) o] (/), and 
s 8, cl. (c) of the Succession Certificate Act 
(VII of 1889), a Succession Certificate would be 
needed if a suit was brought to establish a title to 
such funds by nght of inheritance. Harihar Muk- 
EEji V. Harendea Nath Mukerji (1910) 

I. L. B. 37 Calc. 754 

4. Receiver, if a necessary 

party to rent suit — Appointment of Receiver, 
if bars suit by creditor — Receiver, how sued — 
Civil Procedure Code (Act XIV of 1882), s. 32 — 
Receiver appointed by another Court, if may be added 
as party by Com t of its own motion Where during 
the pendency of a suit for rent under the Bengal 
Tenancy Act, a Receiver was appointed in respect 
of the entire property of the defendants by another 
Court and the property for which the rent was 
claimed vested in him : Held, that the Receiver was 
a necessary party to the suit and if he was not 
added with the permission of the Court which 
appointed him, the suit was liable to be dismissed. 
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RECEIVER.— o?^cZ(i. 

The appointment of a Receiver does not of itself 
debar a creditor of the person over whose estate 
the Receiver has been appointed from suing for his 
claim provided that such suit does not in any way 
interfere with the possession or juiisdiction of the 
Court appointing the Receiver. But where pro- 
perty m the hand of the Receiver is intended to be 
affected by the result of the litigation, the Receiver 
IS a proper and necesaary party to such suit by way 
of addition to, and not in substitution for, the par- 
ties primarily responsible Miller v Baifi Ban')an, 
I. L B. JO Calc jOlJ ; Ashton v Madhab Mom, 
11 G L J 489 , Hern Chnnder v Pianhisto,! L 
R. 1 Calc. 403 ; Jorjendm Nath v. Dehendia Nath, 
I L E 26 Calc 127 s.c 3C W. N 90, 
JanliKoerv ShamShivendia, lOG L J 23,Jaggnt 
Taunt V Naha Gopal, I L. R 34 Calc 305 sc 5 
C L J 276*, referred to. 1\Tiere the plaintiffs refus- 
ed to add the Receiver as a party with leave of the 
Court appointing him although they had notice of 
such appointment Held, that the Court was 
not bound nor was it competent to it to add the 
Receiver as a party of its own motion under s 32, 
Civil Procedure Code, as the leave of the Court 
appointing the Receiver was essential. But as the 
point raised was of some novelty and as a fresh 
suit by the plaintiffs might be barred by limitation 
the ifigh Court allow^ed the plaintiffs an oppor- 
tunity of continuing the suit by taking steps to 
make the Receiver a party upon their paying all 
costs JoTiNDEA. Nath Chowuhttby o Sabfaeaj 
Mia (1910) . . . 14 C. W. IN. 653 

5 ^ Title — Receiver, accietions to pro- 

peHy, if vests ui — Accretion, title to, prevails against 
all persons not claiming under prior title — Bond fide 
tenant under a de facto piopnetor, if acquires laiyati 
rights — Nomoccupancy raiyat, if entitled to posses- 
sion of accretions — Cuminal Procedure Code {Act 
V of 1898), ss 145, 14^‘ — Receiver appointed 

undei s. 146, rights of. As a general rule a 
Receiver takes no title in property acquired by the 
person formerly in possession. But a Receiver is 
entitled to any accretion to the property vested in 
him, upon general principles and the policy of the 
law by \vhich a proprietor acquires a title to ac- 
cessions to his property Where a Receiver has 
been appointed under s. 140 of the Criminal 
Procedure Code in respect of any property in dis- 
pute, the Receiver is entitled, unless some special 
circumstance is established, not only to the subject- 
matter of the proceedings under s. 145, Criminal 
Procedure Code, but also to the accreted land, and 
gives good title to a tenant under him. Such title 
will prevail against a trespasser but not against 
person who establishes a title to the accreted land 
acquired prior to the vesting of the lands in the 
Receiver Atal Chandra v Lahhi Narain, 10 C L 
J.55, referred to. Madhtj v. Sabar Alt (1910) 

14 0. W. IN. 681 

RE.C03NVEYA3NCE. 

/S^ee Registration Act (XVI of 1908), s 

17 . . . 14 aw. IN. 703 


RECORD OF RIGHTS. 

See Bengal Tenancy Act, s 102. 

14 C, W. 3N. 812 

correctness of— 

See Bengal Tenancy Act, s 105 

14 C. W. 3N. 897 

See Bengal Tenancy Act. s. 106. 

14 C. W. 3N. 884 
See Central Provinces L^nd Reventjb 
Act, s 78 .14 C. W. 686 

„ erroneous entries — 

See Bengal Tenancy Act, s 106. 

14 C. W. 3N. 897 
See Lanblord and Tenant 

I. L. R. 37 Calc. 30 

RECRXJITMENT. 

See Emigration . I. L, R. 37 Calc. 27 
See Unlawful Recruitment. 

REDEMPTION. 

See Civil Procedure Code, 1882, s 31 

I. Ii. R. 32 All. 215 

See Mortgage I. D. R. 32 All. 612, 651 

suit for — 

See Decree . I. D. R. 34 Bom. 260 
See Mortgage . . 14 C. W. N. 1001 

REFERENCE TO ARBITRATION. 

Iby some of the disputing parties— 

See Arbitration . I. L. R. 37 Calc. 63 
REFUND OF PURCHASE-MONEY, 

suit for — 

See Sale in execution of decree 

I. L. R. 37 Calc. 67 

REGISTRATION. 

See Mortgage . I. L. R. 37 Calc. 589 

See Registration Act (III of 1877), s. 

33 . . I. L. R. 32 Ail. 179 

See Registration Act (III of 1877), s. 

77 . . . 14 C. W. N. 12 

See Specific Performance. 

14 C. W. N. 65 

— effect of — 

See Trade mark I. D. R. 37 Calc. 204 
validity of— 

See Registration Act, 1877, s. 28. 

14 C. W. N. 532 

Registration Act {111 of 

1877), s. 17, cl {n) — Endorsement on a mortgage- 
bond of payment made m satisfaction of a previous 
moitgage-deU — Ciiil Procedwe Code {Act XIV of 
1882), s. 43 — Payment by a subsequent mortgagee 
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BEGISTBATIOlfl'— cowcZi. 

rndtr s, 74: of the Transfer of Property Act {IV 
of 1882), effect of. The endorsements on a mort- 
gage-bondof payments made in satisfaction of a 
mortgage, which payments did not purport to 
extinguish the mortgage, are covered by cl {n) 
of s. 17 of the Registration Act, and as such do 
not require registration JiwanAU Beg y Basa 
Mai, I, L. R, 9 All 108 and Vppalahandi KunU 
Kutti All Han V Kiinnam Mithal Kottaprath 
Abdul Rahiman, 1 L R 19 Mad '^SS, followed 
Habi Naeain Banerjee v Kxjsxjm-Ktjmari 
Dasi (1910) . . . I. li. B. 37 Calc. 689 

BEGISTBATIOB- ACT (III OB 1877). 

ss. 3, 17. 

See Civil Rroceditre Code, 1882, s. 375. 

1. 1*. B. 33 Mad. 102 

ss. 3, 1 (d), 49. 

See Specific Performance# 

14 C. W. 3sr. 66 

— s. 17. 

See Transfer of PpuOperty Act, ss. 55, 

123 . . I. Ij. R 34 Bom. 287 

s. 17 (d) and proviso — Leabe not re- 
serving a yearly rent 7iot within the exemption. 
The proviso to s 17 (d) of the Registration 
Act will apply only in the case of leases which re- 
serve an annual rent. A lease for a term of 3 years 
which reserves no annual rent but only provides 
for the payment of a lump sum, is compulsorily 
registrable even when such lump sum is less than 
the aggregate of three annual instalments of R50. 
Venkatas AM Chetty v. StrrPA Pillai (1909) 

I. li. B. S3 Mad. 216 

s. 17, els. (d), (h). 

See Lease . . I. L, B. 37 Calc. 808 

s. 17, cl. (n). 

See Mortgage . I. L. B. 37 Calc 589 

1. ss. 17, 49— Belease — Docu- 

ment compuhorily registrable — Registration by 
mistake in a wrong booh — Mistake not to a-ffect part- 
ies — Document duly registered — Endorsement re- 
leasing mortgaged property for consideration in 
cash — Registration A release w^hereby a father 
transferred all his rights of ownership in his immove- 
able and moveable property in favour of his son 
was registered not in Book No. 1, but in Book No 4, 
that is to say, not in the Book kept for the regis- 
tration of documents compulsonly registrable under 
s 17 of the Registration Act (III of 1877). 
Held, that the release must be considered as having 
been duly registered. The father’s property was 
capable of identification and the error of the re- 
gistrar in registering the document in Book No. 4 
should not be allowed to affect the parties prejudi- 
cially. Sorabfi Edalp v. Ishwardas Jagpvandas, 
{189$) P. J. S, followed. An endorsement made 
by a mortgagee (on the back of the mortgage-deed) 
releasing me mortgaged property in consideration 


BEGISTBATIOlSr ACT (III OF 1877)— 

contd. 

s. 17 — concld. 

of a cash payment of R300 is a document which 
requires registration, and not being registered was 
not admissible in evidence either of the redemption 
of the property or of the real nature of the original 
transaction between the parties. Parashrampant 
V Rama (1909) . . I. L. B. 34 Bom. 202 

2. — Compromise — Registration — 

Compromise, not embodied in the decree, containing d 
contract for pre-emption. The parties to a suit filed 
a compromise, which, in addition to setting forth 
the rights of the parties as to the property in suit, 
went on to provide that if either party sold his share 
of the property, the other party should have a right 
to pre-empt. The decree based on this compromise 
was silent as to the right of pre-emption. Held, 
that the compromise required registration, and, not 
being registered, could not be used to support a 
suit for the pre-emption Kashi Khnbi v. Sumer 
Kunbi (1910) . . . I. Ij. B. 32 All. 206 

s. 28 — Jurisdietioa of registering 

officer — Registration — • Validity — Property actually 
within jurisdiction included in conveyance — 'Vendor 
found not to have title in it — -Pmud, not found. 
Where the title to the only item of property 
sold by a kobala which would give the Sub- 
Registrar jurisdiction to register it was disputed 
and ultimately found not to have been in the 
vendor : Held, that this alone, in the absence of 
fraud on the part of the vendor or the vendee, or 
collusion between them, would not render the regis- 
tration of the kobala by^the Sub- Registrar invahd, 
when the property did in fact exist within his 
jurisdiction. Baij Nath Tewari v. Sheo Sahoy 
Bhagut, I L R 18 Calc> 556, distinguished. Brojo 
Gopal Mukerjee V. Abhilash Chtjndea Bisvp-AS 
(1910) . . . 14 C, W. 3Sr. 632 

S. 33 — Registration — Presentation of 

document by agent holding a power-of-attorney — 
Authentication of power. A document was pre- 
sented for registration by the agent of a parda- 
nashin lady acting under a power-of-attorney 
authorizing him generally to present documents for 
registration on behalf offhis principal The power- 
of-attorney was not executed in the presence of the 
Sub- Registrar ; but the Sub-Registrar had gone to 
the house of the executant, questioned her, and 
satisfied himself that the power of attorney have 
been voluntarily executed and had endorsed the 
power- of-attorneyVith a statement that he had so 
satisfied himself. Held, that the power-of attorney 
was properly executed and authenticated within 
the meaning of s. 33 of the Indian Registration 
Act, 1877, and the document presented by the 
executant’s agent was validly presented ChhUT- 
TAN Lalv. Shiam’ Prasad (1909) 

I. Ii. B.]321Ain79 

s. 77 — Suit for direction to register docu- 
ments--^ Scope of enquiry — Issues — Executionr-^ 
Compliance with requirements of law — E-ffect and 
binding nature of the documents. In a suit for a 
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HEGISTRATIOlSr ACT (III OP 1877)— 

condd 

■ s. 77 — concld* 

decree directing the registration of certain docu- 
ments, the enquiry in Court is to be directed to two 
points only, namely, (a) whether the documents had 
been executed ; and {&) whether eerram reqmre- 
ments of the law as to presentation for registration 
in due time to the proper office, and in the man- 
ner generally pi escribed by the Registration Act, 
had been complied with by the person presenting 
the documents for zegistration Ra^ Lachhi Ghosh 
V. Behendra Chundra Mo^wmdm, 1. L R 24 Calc- 
668: Balamhal Ammal v Arunachala Chetti^ I L. R. 
18 Mad 256 , Kanhaya Lai v. 8ardar Singh, I L, R. 
29 All 284. The defendant in such a suit may 
possibly have good reasons why he should not be 
bound by the documents, but the law does not allow 
him to advance such reasons in a suit under s. 77 
of the Indian Registration Act. W. W Beouoke 
V Rajah Shaheb Mohan Bier am Shah (1909) 

14 O. W. isr. 12 

BBGISTBATIOW ACT (XVI OP 1908). 
s. 17 — Agreement to retrans- 
fer — Agreement to re-transfer 'pr o'Petty sold on 
repayment of price loith interest if must he re* 
gisteied. Where contemporaneously with a re- 
gistered deed of sale a document was executed 
whereby the transferee agreed to retransfer the 
property to the transferor upon payment by the 
latter of the sale-price with interest within a 
specified penod : Held, that the document was not 
a reconveyance and did not require registration 
Dwarea Nath Sen v. Kesort L.4ll Goswami 
(1910) . . . 14 C. W. W. 703 

BEGULATIOKS. 

- 1818— III. 

See Libel . . I. L. B. 37 Calc. 760 

1819— VIII, s. 14. 

See Limitation Act. 1877, s 8. 

14 C. W. K*. 128 

1827—11. 

s. 21 — Caste question — Civil Court 

Jurisdiction — Suit to he declared Ayya of Hire- 
math and to restrain defendant from so styling 
himself. The plaintiff sued to obtain a declaration 
that he was entitled to the fees and privileges 
appertaining to the Hiremath at Kamalapur by 
reason of his title to be called the Ayya of that 
Hiremath, and to obtain a perpetual injunction 
to restrain the defendant from using the name of 
“ Ayya of Hiremath.” The plaintiff’s complaint 
was that the defendant had assumed a name to 
which the plaintiff had the exclusive right, and that 
that assumption would enable, as it had enabled, 
the defendant to attract to himself a large number 
of the plaintiff’s followers, and thereby appro- 
priate to himself fees, which would otherwise have 
been paid to the plaintiff. Held, that it was a claim 
to a caste office and to be entitled to perform the 
honorary duties of that office or to enjoy certain 


BEGULATIOHS— concZd. 

1827 — II — condd* 

s. 21 — concld. 

pnvileges and honors at the hands of the members 
of the caste in virtue of that office. It was a caste 
question not cogmzable by a Civil Court. Held, 
also, that the fact that there had been no allegation 
of any specific damage by reason of the assumption 
by the defendant of the name of Ayya of Hiremath, 
and also the admission that after all the result 
of the assumption of that name would be merely 
to enable some of the followers of the plaintiff to 
go over to the defendant showed that what the 
parties had been fighting for^was merely a question 
of dignity under the cover of a religious office. If 
the Court were to interfere in such cases, it would be 
merely assisting one party at the expense of the 
other and compelling the caste or the sect to follow 
one spiritual leader in preference to another. 
Gadigeya V. Basaya (1910) 

I. L. B. 34 Bom. 455 

BE-HEABIKG. 

See Apfibavit . I. L, B. 37 Calc. 259 
BELEASE, 

See Registration Act, ss. 17, 49. 

I. L. B. 34 Bom. 202 

EELIEE. 

See Divorce . I. D. B. 37 Calc. 613 

BEDIGIODS E3NDOWMEKTS ACT (XX 
OF 1868). 

- - s. 5 — District Court if may appoint 

a trustee pending decision of Civil Court, in 
all cases. District Courts have no power, upon 
a vacancy occurring in the office of the trustee 
of a rehgious endowment, to appoint a trustee 
imder s. 5 of the Religious Endowments Act 
unless the endowed property has been actually 
transferred to the former trustee under s. 4 of the 
Act by the Board of Revenue or Government, 
Ittum Pamkhar v. Irani Hamhudripad, I. L. E. 3 
Mad. 401 ; Jan Ali v. Ram, Nath Mundul, I. L. R. 8 
Calc. 32, relied on. Dhurruyn Singh v. Kissen Singh, 
1. L R. 7 Calc. 767 ; Sheoratan Kunwari v Ram 
Pargash, 1 L R. 18 All. 227 ; Muhammad Sira^ul 
Haq V. Jmamuddin, I, L R. 19 All 104, distinguish- 
ed. S 5 of the Act contemplates the temporary 
appointment of a manager by the Court pendmg 
the decision by a Cml Court of the title of any other 
apphcant to the office. Mohxjnt Sheonanban 
Gm V. Dhupan Upadhya (1910) 

14 C. W. 3sr. 1104 

a 18. 

See Civil Procedctre Code, 1882, s- 622. 

I. Ii. B. 33 Mad 412 

BELmQTJISHNLEHT, 

^in favour of sentient person— 

See Hindu Law— Will. 

L Ii. B. 37 Calc. 128 
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KEDIIS'QUISHMEKT— cowc2c2. 


BENT-BECREE— 


of claim — 

iSee Civil Pbocedijr'ei Code, 1882, s. 43 

I, U B. 82 All. 625 

EEMAWD. 

See Appeal . I. D. B. 37 Calc, 426 

Parties, addition of —Civil Pro- 
cedure Code {Act XIV of 1882), s 564— 
Order of remand by Appellate Court directing 
addition of party, whether legal An order of 
remand under s 564 of the Civil Procedure 
Code (Act XIV of 1882) by the Appellate Court, 
directing addition of parties, is an order upon 
a preliminary point, and, as such, is not illegal 
Habib Bakhsh v Baldeo Prasad,! L R 23 All 167, 
followed. Jadab Gobinda Sinoh v Anath 
Bandhu Saha (1909) . I. L. B. 37 Calc. 171 

RE-MABBIAGE. 

See Hindu Widows Re-mareiage Act 
(XV OF 1856), s. 2. 

I. D. B. 32 All. 489 

by Hindu widow — 

See Hindu Widows Re-maeriige Act. 

14 O. W. H. 346 

BEHT. 

in kind — 

See Landlord and Tenant — Enhance- 
ment OF Rent . I. L. B, 37 Calc. 610 

partly in money, partly in kind-—- 

See Kabuliyat, construction of. 

I. E. B. 37 Calc. 626 


permanency of— 

See Landlord and Tenant. 

I. E. B. 37 Calc. 30 

Provincial Small 

Cause Courts Act {IX of 1887), Sch. II, Art 8 
— Rent of a feinj, suit for, if cognisable by a Small 
Cause Cowt. To determine whether an amount 
payable under a contract is rent or not each case 
must be judged by its owm circumstances. In a 
suit to recover sums due under a contract for the 
defendant plying boats in a private ferry : Held, 
that in the circumstances of the case the sum 
payable was m no sense a rent Prohlad Patni 
V. Sashadhar Rai (1910) . 14 C. W. Bf. 994 

BEKT-BECBEE, 

Contribution suit — Contract Act {IX 

of 1872), 8s. 69, 70 — Suit for contribution, if lies for 
payment by one ‘judgment-debtor of pint-decree — 
‘ Lawfully paid,'^ money paid by one judgment- 
debtor to satisfy joint-decree — Res judicata — > 
Plea of non-lidbility in contribution suit, if barred 
in equity where Defendant acquiesced in original 
claim, A decree was passed against several per- 
sona jointly in a rent suit and one of them paid 
the whole amount of the decree. This judgment- 


debtor subsequently brought a smt for contribu- 
tion against some of his co-judgment-debtors. 
The defendants pleaded that they were benamdars 
and not really liable for payment under the decree ; 
Held, that although the decree in the rent smt was 
not les judicata as between co-defendants, the co- 
judgment-debtors should not be allowed to plead 
non-iiability in the contribution suit If they had 
such a plea they ought to have raised it in the rent 
suit Siva Panda v Jum^ti Panda, I. L R 25 
Mad, 599, referred to It is a recognised principle 
of equity that where of two innocent persons one 
must suffer by the act of a third he by whose neg- 
ligence ifc hajipened must be the sulleier JSo even 
if the defendants were benamdars, as they allowed 
their names to be used in the kobala and the 
zemindar’s shensta and did not object when the 
zemindar brought a suit against them, they cannot 
be heard to complain if they axe compelled to re- 
imburse the plaintiff f oi what he had done for them. 
Umesh Cliandm v. Khulna Loan Co , I. L, R. 34 
Calc 92, referred to No hard and fastiule can be 
laid down bariing the application of s. 69 of the 
Indian Contract Act to the payment of a joint 
decree by one of the joint judgment-debtors. Fut- 
tehali V. Oanga Nath, I L R 8 Calc 113, Mathura 
Nath V. Ki isto Kumai, I L R. 4 Calc 369; Manindra 
Chunder v Jamaher Kumar i, 9 C W. N. 670, dis- 
cussed. But where the decree was for a share of the 
rent by a fractional proprietor and was executed 
against the plaintiff alone, any interest other than 
that of the plaintiff was not impeiilled, and the 
plaintiff could not be said to have been interested 
in the payment of that part of the decree which 
was leviable from the defendants, and could not 
recover the amount so paid by a suit for contnbu- 
tion under s. 69 of the Indian Contract Act. 
But the payment by the plaintiff was ‘ lawful ’ 
within the meaning of s. 70 of the Indian Contract 
Act and he could recover on it under that section 
from the defendants w^ho had been benefited by it. 
An interest in making the payment should be a 
ciiterion for deciding whether the payment was 
‘ lawful ’ within the meamng of s 70 of the Con- 
tract Act. Chedi Lai v Bliagwaa Dass, I L, R 11 
All, 234 , Damodara Mudaliar v Secretary of State, 
I. L. R, IS Mad, 88 , Gordhan v Durbar Sree Suraj 
Main, 1. L R 26 Bom 504; Smith v. Dina Nath, 
I, L. R, 12 Calc. 2] 3; Baikunto Nath v Udoy Chand, 
2 0 . L. J. 311, 313, discussed Ajodhya Singh 
X?. Jamroo Lal (1910) . . 14 0.^.3^.699' 

BE3NT BECOVEBY ACT (X OF 1859). 
ss. 27, 105 to 110. 

See Under- tenure, S4lb of 

I. Jj. B. 37 Calc. 823 

BE3NT BECOVEBY ACT (3VCAD. VIII OF 
1865). 

^ ss. 3, 11 — Varam rate — Rate of rent, 

ascertaining of — Right of landlord to varam rate on 
wet crop raised on dry lands, when no contract for 
the rent chargeable By agreement between the 
landlord and tenant, a permanent money rent was 
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EENT RECOVERY ACT (MAD. Vlll OP 
1865) — contd* 

• — s* 3 — concJd, 

fixed for dry cultivation and the agreement pro- 
vided for extra charge for wet and garden crops 
without however stating the amount of such charge. 
The land was subsequently cultivated with wet crop, 
without any assistance from the landlord, and the 
tenants took objection to the taram rate claimed by 
the landlord :■ — Held, that the landlord had the 
right to claim the laram rate, as there was no con- 
tract in regal d to the rent pa;yable for wet cultiva- 
tion. The contract having left the late for wet 
cultivation undetermined was not a contract within 
the meaning of s. 11 of the Act, Where, under 
the circumstances, the landlord becomes entitled 
toiuruwrate under s. 11 of the Rent Recovery 
Act, his/claim to such rate cannot be objected to on 
the ground that the rent is thereby increased and 
it is not necessary to obtain the sanction of the 
Collector. In the absence of contract or survey 
rates, the landlord is entitled to mmm rate under 
cl. 3 of the section. An enquiry to determine 
the rate according to local usage is not necessary to 
enable the landlord to claim laram rates. Sra 
Raja Rommadevaea Venkata Naeasimha Nay- 
TJBtr V . Kasaeanevi China Bapayya (1908) 

I. Ii. B. 33 Mad. 12 

s. 9 — Tender of Pattas on ^produce 

sharing system — Allegation hy tenants that money 
system prevailed — Prevalence of money rent 
for senes of years — Alleged express contract to 
make ^prevailing rate permanent — Implied contract, 
presumption of — Evidence m considering usage 
prevailing — Remand of cases for deterymnation of 
proper rate when no contract exists. The appellant, 
a zamindar, brought suits against the respondents, 
the tenants in a village on his estate, under s. 

9 of the Hadras Rent Recovery Act (Madras Act 
Wn of 1865) to enforce of pattas tendered by 
him, and the execution of corresponding muchilkas. 
The pattas tendered were under the Asara, or pro- 
duce sharing system, which the respondents denied 
was in force in their village, money rates, as they 
alleged, being the proper form of rent. It appeared 
that in 1299 (1889) different rates of rent prevailed 
in the village, some being higher than R5, and 
others lower ; that in that year a uniform rate of 
R5 per acre was introduced by mutual agreement 
between the appellant and respondents, and leases 
were exchanged on that basis for a term of 5 years. 
The respondents alleged that the appellant at that 
time expressly agreed that the rate of R5 should 
be permanent. The High Court did not uphold 
the express agreement, but found there was 
an implied contract to be inferred from the fact 
that rents at the same rate were paid and received 
for four years after the expiration of the term fixed 
by the leases of 1299, the presumption being that 
such rate of rent should continue the same in per- 
petuity : — ‘ Held, by the Judicial Committee, that 
there was, alongside of the express contract em- 
bodied in the leases exchanged between the parties, 
no proof of any such collateral implied agreement , 


BEKT BECOVEBY ACT (MAD. VIII OE 
1865) — Conoid, 

— s. 9 — concld. 

relating to fixity of rent. Any understanding of the 
kind was denied by the appellant, and no credible 
explanation w^as given by the respondents w^hy, 
if it existed, such an important arrangement was not 
reduced to wnting. Whilst agreeing with the 
High Court that it was not open to Courts to imply, 
from the mere circumstance that the rent had 
been paid in money for a series of years, an agree- 
ment to pay money rent, their Lordships saw 
no reason why the fact that money rent had pre- 
vailed in a particular locahty for a considerable 
number of years might not form an element in the 
consideration of usage. The real question between 
the parties not having been decided, namely, whe- 
ther the pattas tendered by the appellant were 
such as he was entitled to impose on the respond- 
ents, a question which, it having been found that 
there was no express or implied contract, must be 
decided in accordance with the rules contained in 
cl. (m) of s. 11 of Act VIII of 1865 which 
dealt with the mode of determining the rate when 
no contract exists, their Lordships remanded the 
cases to the proper Court in India to determine 
under those provisions the rates the appellant 
was entitled to receive. Raethasaeathi Apea 
Row V, Chevandea Venkata Naeasayya (1910) 

I. E. B, 33 Mad. 177 

BEPBESENTATIOlSr. 

See Heeebitaey Oeitces Act (Bom. 

Ill OF 1874), ss. 25, 36. 

I. E. B. 34 Bora. 101 

principle of— 

See Landloed and Tenant. 

I. E. B. 37 Calc. 75 

Deceased defendant — Executor not 

suhstituted — Decree passed against heirs, if binding 
on the estate — Will, B, one of the defendants 
in a money suit brought by P, died during 
the pendency of the smt leaving a will in 
favour of the plaintifi in the present suit. On P’s 
application the heirs of B were substituted as 
defendants m her place and the plaintiff’s appli- 
cation for substitution of his own name was re- 
j’ected as he had not obtained probate of B’s wiH. 

A decree was passed ex parte and the property sold 
in execution thereof : Held, that the estate of B 
was not properly represented in the suit, and that 
so far as the estate covered by the will was con- 
cerned it was not affected by the decree or the sale . 
Baswantapa v. Ranu, I, L, R, 9 Bom, S6 / Rhiaraf" 
mal V. Diam, 9 0, W, N, 201 s,c, 1. D, R, 33 Calc* 
296 : L. B, 32 I, A, 23 ; Matangini Dasi v. Choone^ 
Moni Dasi, I, L, B, 22 Calc, 903, followed. ^ Pro- 
sunno Chunder Bhattachar'jee v. Krista Chaitanya 
Pal, L L, R. 4 Calc, 342, Chum Lai Bose v. Osmond 
Beeby, L L, R. 30 Calc. 1044, distinguished. 
Harish Chandra Biswas v, Furidas Das (1910) 

14 C. VT. 13^. 1041 

M 
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BBPTTTATIOK. 

See Libel - I. D. K. 37 Calc, 760 
BESAXiE. 

of tenure — 

See Bengal Tenancy Act, s. 65 

14 a W. TT. 1096 

BESISTAHCE BY STBAE'GER. 

See Execution of Dbcbee. 

14 a W, IT. 836 

BES JUDICATA. 

See Agea Tenancy Act (II of 1901), s 

199 . . I.L.B. 32 'All. 8 

See Bengal Tenancy Act, 103B 

14 C. W. ]Sr. 364 

See Civil Procedube Code, 1882, s. 13. 

I. L. B. 32 AIL 215 

See Civil Pboceduee Code, 1882, ss. 13» 

43 . . . I. D. B. 32 All. 119 

Civil Pbocedube Code, 1882, ss 13, 
30 . . I. L. B. 33 Mad. 483 

Civil Pbocedube Code, 1882, ss 13, 
525 AND 526 . I. D. B. 32 All. 484 

See Civil Pbocedube Code, 1882, s. 102, 

14 C. W. IT. 298 

See Civil Pbocedube Code, 1882, s 375. 

I. Jj, B. 33 Mad. 102 

See Civil Pbocedube Code, 1908, s 11. 

I. D. B. 82 All. 67 

See Civil Pbocedube Code, 1908, s. 53 

I. L. B. 82 AIL 210 

See Execution Pbooeedings. 

14 C. W IT. 114, 433 

See Executor de son tobt, liability 
AS . .1. L. B. 33 Mad. 423 

See Lbiitation Act (XV of 1877), ss 5 
AND 7 . . I. D. B. 34 Bom. 589 

See Paetition . I. Ii. B. 32 All. 469 

See Pbobate . . 14 0. W. IT. 924 

1 . Adjudications—Ee^ judicata 

between co-defendants — Burden of 'proof. Where an 
adjudication between co-defendants is necessary to 
give the ^ appropriate relief to the plaintiff, such 
adjudication will be res judicata between the 
•defendants as well as between the plaintiff and 
defendants There must be a conflict of interest 
between the defendants, a necessity for a decision 
between them and a judgment defining the rights 
and obligation! of the defendnats inter se. Bam- 
ch'^nder Narayan v Narayan Mahadev, I. L. B. 11 
Bom. 216, 220, referred to and followed. The 
general rule is that a person who claims property 
through some other person must prove that such 
property vested in that other person. A person 
who alleges that property in the hands of a female 
was inherited from some person whose heir he 
claims to be, must prove that it belonged to that 


BBS JUDICATA— co?^c^d. 

person. Diwan Ban Bijai Bahadur Singh v. Indar- 
pal Singh, L. B. 26 I. A. 226, 228, referred to. 

NaEASIMMA AxMMAL V. SBINIV4SARAGAVA AIYAN' 

GAB (1909) . . . I. D. B. 33 Mad. 112 

2 ^ Matter substantially in issue 

— Capacity of parties — Civil Procedure Code {Act 
XIV of 1882), s. 13. The plaintiff in conjunc- 
tion with another had in 1902 filed a suit against 
the defendant for possession of certain pioperty, 
basing his claim on the allegation that he was 
owner. He succeeded in the first Court, but 
the Court of Appeal held that the property had 
been dedicated to charity, and refused to uphold 
his claim as owner The plaintiff declined to 
adopt the Court’s suggestion to modify his 
claim and be content to ask for a decree for 
possession as manager, and his suit was therefore 
dismissed. Five years later he filed the present 
suit, claiming possession as manager. Held, that 
his title as manager was one which might and ought 
to^have been put forward in the previous suit, and 
that his present claim was therefore res pidicata. 
If a plaintiff is suing in a caj^acity in which he 
is a stranger to the capacity in which he sued in a 
foim^r suit, his claim has no proper connection with 
that former suit, and the Civil Procedure Code 
(Act XIV of 1882), s. 13, does not apply. Habgo- 
VAN Ramji V. Mulji Habjivan (1909) 

I. D. R. 34 Bom. 416 

3, Practice — Suit against defend- 

ant on ground which failed not to he decreed on 
another ground — Application foi leave to amend 
plaint after arguments heard in appeal disallowed 
A siut brought against the defendants on one 
ground which fails should not be decreed against 
them on another ground which they had no oppor- 
tunity of meeting After arguments in appeal 
have been heard the Court will not allow an amend- 
ment of the plaint so as to convert a suit of 
one character into a suit of a substantially 
different character. H filed a suit in 1904 against 
A and J the drawer and indorser respectively 
of two bundles. At the time of filing the suit J 
was dead H obtained a decree against both 
defendants, which decree remained unsatisfied. 
In 1905 H filed a suit against the heirs of J on the 
same two hundies. Held, that the earlier suit 
having been filed against the firm of J and not 
against J personally was a bar to the later suit. 
Bayabai V. Haji Noob Mahomed (1908) 

I. L. B. 84 Bom. 244 

RESTITUTIOIT. 

See Civil Pbocedube Code 1882, s. 

583 . . I. L. B. 32 AIL 79 

RESTITUTIOIT OB COITJUGAD 

BIGHTS. 

Jurisdiction — Valuation of claim — 

Jurisdiction of Second Class Subordinate Judge to 
entertain the suit-^Bomhay Civil Courts Act (XIV of 
1869), s. 24 — Suits Valuation Act (VIl of 1887), 
s. 11. A suit for restitution of conjugal rights, 
wherein the claim was valued by the plaintiff at 
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HESTITUTIOK OP CONJUGAL ! BEVPNUE JUBISBICTION ACT (X OP 
BIGHTS — Conoid* 1876) — condd* 


B65, was instituted in the Court of the Second i 
Class Subordinate Judge. The First Court decreed 1 
the claim : and on appeal the decree was confirmed. 
On second appeal it was contended that the First : 
Court had no jurisdiction to try the suit. Held, , 
that the valuation of the claim by the plaintiff 
must be accepted for the purpose of j'urisdiction, ' 
unless it was shown to have been made either from i 
any improper motive or deliberately for the pur- 
pose of giving the Court a jurisdiction which in fact 
it had not. Jan Mahomed Mandal v Masliar Bibi, 

1. L, E. Calc. 352, followed. Jasoda v Chhotu 

<1909) . . . . I. L. B. 84: Bom, 236 

BESTOBATION OP SUIT. 

Decree i>tt aside foi 

^fraud — Order of Court of concurrent ^luibdiction, 
if effective to restore suit. Where a decree ob- 
tained in a Court of equal j'un&diction was set 
aside by another Court which went on to add 
that the result of the decree being declared frau- 
dulent would be that the original suit would be 
restored. Held, that this order of a Court of equal 
jurisdiction could not operate as a direction to the 
•first Court to restore the suit and that in refusing 
to restore the suit the Court had committed no error. 
Khettra Mohitn Barik v. Mangobinda Pal 
<1910) 14 0. W.N. 558 

BESUMPTION BY GOVEBNMENT. 

See Ohatjkidari Chaeeait Lands. 

I. L. B. 87 Calc. 57 

See Shetsanadi lands. 

I. L. B. 34 Bom. 560 

BETBACTION OP STATEMENT BY 
WITNESS. 

See Sanction for Prosecution. 

I. L. B, 37 Calc. 618 

BEUNION. 

See Hindu Law — Partition. 

I. L. B. 37 Calc. 70S 

BEVENUE COUBT. 

jurisdiction of— 

See Certificate of Sale 

I. L. B. 37 Oale. 107 

BEVENUE JUBISDICTION ACT (X OP 

1876 ). 

s. 4, sub-s. (a)— Art XI of 1852 

— Land he^d as Saranjam — Decision of the Iiiam 
Commissioner — Finality — Suit for declaration of 
title and 'possession — Exclusion of jansdiction of 
Civil Courts. In the year 1858 the Inam Commis- 
sioner decided that a certain estate was’Saranjam 
of P and not his Sarv Inam. On P’s death in 1899 
Government resumed the estate on the ground that 
it was Saranjam and re-granted it to V, one of P’s 
grandsons. Subsequently the plaintiff, another 
grandson of P, brought a suit against the Secretary 


s. 4 — concld. 

of State for India and F for declaration of title and 
possession, on the ground that the immoveable pro- 
perty in suit was plaintiff’s vSarv Inam property 
and couM not be taken from his possession by Gov- 
ernment or its officers or re-granted to any one else. 
Held, (i) that the decision of the Inam Commis- 
sioner was, by virtue, of the provisions of Eule 2, 

[ Sch A of Act XI of 1852, final as regards the 
land and interests concerned in the decision, {ii) 

I That after such final decision, the title and con- 
1 tinuance of the estate must be determined under 
! Sch. B, Eule 10 of the Act, under such rules as 
I Government may find it necessaiy to issue from 
I time to time, (ni) That in accordance with those 
; rules the estate w*as, on P’s death, resumed by 
I Government who re-granted it to F. Held, further, 

I that the suit having been against Government 
relating to land as Saranjam was excluded from the 
1 jurisdiction of the Civil Courts by the provisions of 
i sub-s. (a) of s. 4 of the Ee venue Jurisdiction Act 
I (X of 1876) Ramrav Oovtndrao v Secretary 
OF State (1909) . . I. L, B. 34 Bom. 232 

BEVENUE BECOVEBY ACT (MAB. II 
OP 1864). 

ss, 3, 35 — ‘ Defaulter ’ toho is — De- 
faulter means registered pattadar — Contract Act, s. 
69 Whei-e one person is the real owner of 
a share in land and another is the registered pro- 
prietor of the whole, the latter and not the former 
IS the ‘ defaulter ’ within the meamng of the Eev- 
enue Eecovery Act ; and where the latter as mort- 
gagee of a share of the land not owned by the 
I former has paid the arrears of i*evenue due on the 
! whole land and the former has paid the revenue, 
of his share, he cannot, being himself the defaulter, 
recover the amount from the former under s. 35 of 
the Revenue Eecovery Act. The latter cannot 
recover under s. 69 of the Contract Act as the 
former is not bound by Uw to pay the money which 
the latter has paid. Subramania Chetty v. 



bevebsioneb. 

See Hindu Law — Gift. 

I. L, B. 87 Calc. 1 

See Hindu Law’ — ^Widow. 

14 C. W. N. 226 
I. L. B. 32 AIL 176 

See Transfer of Proferty Act (IV of 
1882), s. 6, CL. {a) . I. L. B. 32^A11. 88 

suit by — 

See Hindu Law . I. L. B. 83 Mad. 410 

BEVIEW. 

See Apreal • ♦ 14 C. W. N. 244 

Power of CoHeetor to review 

his own order. The Collector has no power 

K 2 
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BEVIEW— coticZf?. 

to review his own order refusing to interfere with 
an order passed by his subordinate, confirming 
a sale for arrears of land revenue. David Nadar 
V. Markka Vachaka Desika Gnaka Sajvibanda 
PAiaDABASAN3srADi(1909) . I, D. B. 33 Mad. 65 


BTTVIEW OP JUDGMENT. 

See^ Civil Peocedttre Code, 1908, ss. 
14, 151 ; o. XLVII, R. 1. 

I. L. B. 32 All. 71 

BEVISION. 

See Civil Procedure Code. 1908, s. 115 

I. Ii. B. 32 All. 623 


See Criminal Procedure Code, ss 145, 
439 . , I. L. B. 82 All. 132 

See Criminal Procedure Code, ss. 345 (2) 
AND 439 . . I. D. B. 32 AU. 153 

See Insolvency . 14 C. W, N. 148 
See Jurisdiction I. D. B. 34 Bom. 267 


See Sanction foe Prosecution. 

I. D. B. 37 Calc. 13 


BEVISIONAL JUBISDICTION. 

over Presidency Small Cause 

Court— 


See High Court, Original Side, juris- 
diction of . I. D. B. 87 Calc. 714 


BEVIVAD OP PENDING EXECUTION. 
See Mortgage . I. L. B. 37 Calc. 796 


BEVOCATION, 

See Probate . I. L. B. 37 Calc. 387 

BICE MEBCHANTS’ ASSOCIATION 
BULES, 

See Jurisdiction , I. L, B. 34 Bom. 13 
BIGHT OP CBOSS-EXAMINATION. 


continuance of— 

See Cross-examination. 

I. D. B« 37 Calc. 236 

BIGHT OP OCCUPANCY, 

See Landlord and Tenant. 

I. D. B. 37 Gale. 449 

BIGHT OP SUIT. 

L — Non-sermee of 

Sumnwm — Fraud — GivtV Procedure Code (Act XIV 
of 1882% s. 108 — Ex parte decree. A fresh suit 
would not lie to set aside a decree on the mere 
ground of nop-service of summons, though it would 
be maintamable on the ground of fraud. Radha 
Raman Shaha v. Fran Bath Roy, 1. E, R, 28 
Oak. 476, and Khagendra Bath Mahata v. Fran 
Bath Roy, !• E. R. 29 Calc. 896, refen^d to. 
Furan Chand v. Sheodat Rai, 1. L. R. 29 All. 212, 
followed, NARsmGH Das v. Rafikan (1909) 

I. L. B. 37 Calc. 197 


BIGHT OP SUIT— coTicZd 

2. Suit hy person 

not a party to an instrument sustainahle when 
charge created m such person's favour — Decrees 
for rehef not specifically ashed for when allowable. 
A plaintiff asking for ceitain specific reliefs and 
for such other rehef as the Court should deem 
fit, should, on being found disentitled to the specific 
reliefs asked for, be given such relief as the 
circumstances justify. A peison who is no pai ty 
to a document but in whose favour a charge is 
created by such document is entitled to maintain 
a suit to enforce its terms either as the actual bene- 
ficiary or as the i charge-holder. Shuppu Ammal v. 
Subramaniyan (1909) . I. L. B. 83 Mad. 238 

BIGHT OP TBIAL BY JUBY. 

See J URY, bight of trial by. 

I. D. B. 37 Calc. 467 

BIGHT TO PABTITION 

See Partition . I. D. B. 37 Calc. 918 

BOAD CESS. 

arrears of— 

See Public Demands Recovery Act, s. 

10 . . . 14C.WN. 607 

BULES UNDEB THE BENGAL TEN* 
ANCY ACT (VIII OP 1885). 

rule 40 — 

See Judicial Proceeding. 

I. L. B. 37 Calc. 52 


SALE. 

See Jurisdiction I. L. B. 34 Bom. 13 
See Pre-emption I. L. B. 34 Bom. 567 
See Receiver . 14 O. W. N. 660 

See Transfer of Property Act, 1882, 
s. 54 . I. L. B. 34 Bom- 139 

See Transfer of Property Act, s. 55,. 

CL. 4 (6) . I. L. B. 33 Mad. 446 

See Transfer of Property Act, ss. 55,. 

123 . . I. L. B. 84 Bom. 287 

application to set aside — 

See Civil Procedure Code, 1882, s. 244 . 

14 C. W. N. 823 

of mortgaged property— 

See Mortgage . I. L. B. 87 Calc. 282 

of right, title and interest of 

mortgagor— 

SeeTiTL'3 . I- L. B. 87 Calc. 239 

stay of— 

See Mortgage I. L. B. 37 Calc. 897 
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SALE — concld, 

validity of, against “boni, ja.de 

purchaser — 

See Cebtificate of Sale. 

I. L. R. 37 Calc. 107 

Order for stay of— Older 

becomes effective only uhen communicated to the 
lower Court, An order by the Appellate Court for 
stay of sale takes effect only when communicated 
to the lower Court ; and a sale by the lower Court 
after the passing of the order but before the order 
was communicated is valid Besseswan Choio- 
dhurany v. Boirosunde^ Mozumdar, 1 C, W iV. 
226, followed. Hukum Chand Bold v. Katnalanand 
Stnghf I. L B. 33 Calc, 927 ^ not followed. 
Mtjthukumabasami Rowtheb Mibda Nayibab V . 
Kttppusami Aiyaitoar (1909) 

I Ii. R. 33 Mad. 74 

SALE -DEED. 

See Evideis-ce Act, 1 872, s 92. 

I. L. R. 34 Bom. 59 

SALE EOR ARREARS OP REVEITDE. 

Irregularity — Substantial Loss — 

Sale Noiificiitiont incorrect entry in — Notice 
‘ — Beng. Act VII of^ 1868, ss. 8, 11 — Bang. Act XI of 
1859, s. 33. An incorrect entry in a sale notifi- 
cation, resulting in misleading intending bidders, is 
an irregularity such as is contemplated by s. 33 of 
Bengal Act XI of 1859. Deonandan Singh v. Man- 
bodh Singh, I. L. B. 32 Calc. Ill, discussed. Though 
s.‘^8 of Bengal Act VII of 1868 prevents a plaintiff 
from pio ving any irregularity in the service of notice 
reqmred by s. 11, yet it would not prevent him from 
proving that a notice in contravention of the pro- 
visions of that Act was served in a wrong mehal 
which in itself and by its service supported the con- 
clusion that the mis-statement in the sale notifica- 
tion constituted a serious irregularity Rajbaiu 
DaSSI V . GaInTESEPBASAD SEICHAlfDAIvf MaHAPATBA 

<1910) . . . I. L. R, 37 Calc. 407 

2. Ineumbranee — Lis ^pendens, if 

applies to propel ty attached in execution of money- 
decree — Attachment in execution of money-decree, if 
creates a charge — Bevenue Sale Law {Act XI of 1859), 
s. 54 — Attachment, if incumbrance — Sale for arrears 
■of revenue, if alienation by proprietor. The 
doctrine of lis pendens is applicable to sales in in- 
vitum. The doctrine is applicable to proceedings 
to realise the mortgage-money after a decree for sale 
of the property.^ But where a property not mort- 
gaged is attached in execution of a money-decree 
the doctrine of hs pendens does not apjily to the sale 
of that property. Where a property was attached 
in execution of a money-decree and in the course 
of the execution proceedings was sold for arrears 
of revenue : Held, that the attachment did not 
create any title or charge on the property and 
not constitute an incumbrance "within the meaning 
of B. 54 of Act XI of 1859. Frederick Peacock v, 
Madan Oopal, I. L. B. 29 Calc. 428 . 5 .c. 6 C W. 
N. 577 ; Moti Lai v. Karrabuldin Singh, I. L. B. 25 
Calc. 179, referred to. Peari Lai Sin/jh v. Chandi 


SALE EOR ARREARS OP BEVEITUE 

— concld. 

CTiaran Singh, 5 G. L. J SO s c. 11 Q, W. N. 
163, distinguished. Held, further, that a sale for 
arrears of Government revenue cannot be regarded 
as an alienation made by the proprietor so as to 
make the doctiine of hs pendens applicable. 
JVIahabeo Sab\n Sahu v. Thabtob Peasad Singh 
^1910) . . . . 14 O. W. 3S*. 677 

3. Incumbrance or 

under-tenure, how avoided and when — Mesne 
profits — Liability of several classes of tenure- 
holders — Damages, An incumbrance or under- 
tenure is not Ipso facto avoided by the sale of an 
estate for arrears of revenue, and is only liable to 
be avoided at the option of the purchaser at such 
sale. Titu Bibi v Mohesh Ghicnder Bagchi, I. L, B. 

9 Calc. 6S3, followed. The law does not require 
any notice as a necessary preliminary to a suit to 
I avoid an under-tenure, hut the option of the pur- 
i chaser may be exercised by the institution of a suit 
I within the time approved by law. Where such a 
suit has been instituted, the tenure must be regard- 
ed annulled from the date of the commencement 
of the suit. For the penod antecedent to a suit 
for annulment of an incumbrance, the possession of 
the under-tenure holder is not wrongful, and pur- 
chasers at the revenue sale are not entitled to claim 
by way of damages for use and occupation any sum 
in excess of what actually represents the rent pay- 
able by the tenure holder of the first degree. A 
decree for rent in such a case can be made only 
against such of the defendants as held the tenures 
directly under the defaulting proprietors, and not 
against all of them jointly and severally. In respect 
ot mesne profits which accrue during the pendency 
of a suit for possession, the liability of different 
tenure-holders of the same degree, and of separate 
under- tenure-holders of different degrees, should be 
apportioned according to the share of the profits 
intercepted by each. Jotindra Mohun Lahin v. 
Guru Pwsunno Lahiri, I. L. B. 31 Calc. 597 ; L. 

B. 31 1. A. 94, referred to. A release of one joint 
wrong-doer -without any intention to release the 
other joint tort-feasors, but only as a partial satis- 
faction, discharges the others only pro tanto. Where 
the plaintiffs released some of the wrong-doers 
from liability, the claim against the others have 
been split up by their own conduct, and a joint 
decree ought not to be passed against all the defend- 
ants Bissonath Tewarry v. Koylashbany Naratn 
Singh, 2 Hay 297, followed. Rambatan Kapali 
V. Asmm Ktjjiab Dutt (1910) 

L L. B. 37 Calc. 569 

SALE IN EXECUTIOR* OP DECREE. 

Caveat emptor, doctrine of— 

Sale in execution of decree — Befund of purchase- 
money, suit for — Cwil Procedure Code {Act XIV of 
1882), ss. 313, 315. Under s. 313* of the Civil 
Procedure Code (Act XIY of 1882), a purchaser 
can apply to have a sale set aside on the ground 
that the peison whose property purported to be 
sold, had no saleable interest therein. The doc- 
trine of cavPMt emptor has not the same effect under 
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SALE IN pJXECUTTOK \OT DECBEE— 

concld. I 

the [Code of Civil Procedure of 1882 as /under 
the old Code (VIII of 1859). Doiob Ally J^an v. 
Executors of Khajah Moheeooddeen, I L. Ji, 3 Calc 
806t and Sowdatmnee Chowdhrain ’t. Kishen Kishore 
Poddar^ 12 W. B. 8 F B,, distinguished. Under 
s. 316 of the Civil Pioceduie Code (Act XIV of 
1882), a suit lies to recover purchase-money paid at 
a Court-sale for property to vhich the 3 udgtnent- 
debtor had no title or saleable interests Hari 
Doyal Singh Boy x SheihTi Samsuddin, 3 C. W. N, 
240, Bind Nifyanund Boyx. Juggat Chandm Oliuha, 
7C W N.105, followed. Ram Ktjmak Shaha v . 
Ram Goxje 8haha (1909) . I. L. B. 37 Gale, 67 

SALE ISTOTIEIOATIOlSr, 

incorrect entry in — 

;See Sale for Arrears of Revenue. 

I. L. B. 37 Calc. 407 

SALE OF GOODS ACT (56 & 57 VIC., 
0. 71). 

ss. 45 and 47—Stoppage in tran- 
situ — JJlt'imate destination of goods — Duration of 
transit — Pledgee of hill of lading — Measwe of 
damages — Sale of Goods Act {56 and 57 Vic , c 
71), ss. 45 and 47. The plaintiffs, a Bombay 
firm, imported hardv^are goods from M & 
Co of Manchester for sale on commission, 
the business being earned on and financed in the 
following manner. M. k Co., on shipiimg the goods, 
handed over the complete shipping documents to 
B, and received from him an advance of 66 per cent, 
of the invoice price, B then handed over the 
shipping documents to the National Bank cf India 
in England, and himself received a similar advance 
by drawing on a credit opened with the Bank by 
the plaintiSs. The Bank then forw'arded the shiji- 
ping documents to India, where they w'ere handed 
over to the plaintijffis m exchange for a trust receipt, 
the plaintife becoming responsible to the Bank 
for any short fall m the advances made to B. On 
12th February 1907 M, & Co. contracted to pur- 
chase from L, <S: Co. 250 boxes of tin plates deliverj^ 
to be F. 0. B. Newport m four or five weeks after 
date On 26th February M. & Co. wrote to L & 
Co. enclosing instructions and marks for shipment 
of the 250 boxes to Bomba3>^, and on 2nd March 
requested them to forw'ard the goods to W. & Co. 
at Newport in time for shipment m S.S Clan Mac- 
leod ’* for Bombay. On 21si March L. & Co. en- 
closed to M. & Co an invoice for 200 boxes and on 
27th March another invoice for the remaining 50 
boxes, the material part/ of the invoice in each case 
being ‘ * No claim concermng these goods can he 
recognized unless made within fifteen days from 
deliver}^ to Messrs. W. & Co., Newport, for ship- 
ment on your account.” The 250 boxes were put 
on board the steamer by W. k Co. as the agents of 
L. k Co., but in obtaining a bxU of lading for 500 
boxes (including the 250 in question) W. k Co. 
acted as the agents of M k Co. The steamer left 
Newport on 4th April, Following the usual course 


SALE OF GOODS ACT (66 & 57 VIC 

C. 71) — conclch 

ss. 45 and 47 — concld^ 

of business as above described, M. k Co. handed 
over to B the shipping documents relating to the 
600 boxes and obtained an advance of £255-6-2 
(being 65 per cent, of the invoice value). B, on 
the 6th x^pri], obtained a similar advance from the 
Bank. On the same day M. k Co. suspended pay- 
ment, and on 9th April L. & Co , as unpaid vendors 
of 250 boxes, notified the steamship owners, the 
first defendants, to stop these goods in transit. 
The S.S. ‘^Clan Macleod” anived in Bombay on 13th 
May, and the bill of lading w^hich had been duly 
handed over by the Bank to the plaintifi on 29th 
April, wus in due course presented by the latter. 
They -were informed, however, of the stop put on 
the 250 boxes and wure offered a dehvery order for 
the rema.ining 250 alone. This they declined, refus- 
ing to accept anything but the full payment of the 
advance or the full amount of the goods On 29th 
June the plaintiffs repaid the Bank the amount of 
the advance, and the tiust receipt of 29th April was 
duly cancelled. On the plaintiffs subsequently 
suing the steamship owmers and then agents for 
damages : Held, that the transit did not cease at 
New'port, and L. k Co. were entitled to stop the 
goods after they had started for Bombay. Ex 
paiie Golding Davis db Co., 13 Cli. D. 625, follow^ed. 
Held, further, that the plaintiffs were, after 29th 
June, — on which date thejr had fulfilled their obli- 
gations to the Bank, — pledgees for value of the bill 
of lading, if indeed they did not occupy that position 
from 29th April, beiug transferees of the Bank’s 
rights in respect of the advance as against the de- 
fendants. Held, fuither, that the plaintiffs were 
entitled to join both defendants in the suit. The 
utmost benefit which the defendants were entitled 
to obtain from the position of L. k Co. as sureties 
[Sc. to the plaintiffs for the advance made by the 
latter to M Co.] w'as the right to the securit^^ of 
the 250 boSes which they w'ere willing from the 

outset .should be received by the plaintiffs 

The plaintiffs by refusing to take delivery of the 250 
boxes had omitted to do an act w^hich their duty to 
the surety required them to do, and to the extent to 
which that omission had resulted in loss the surety 
was discharged. In re Westzinthus, 5 B. <Ss Ad: 817, 
discussed. Bapuji Soeabji v. The Clan Line 
Steamers, Ln. (1910) . 1. L. B. 34 Bom. 640' 

SALE.PBICE. 

See Pre-emption . 14 C. W. 3N. 296 

SALE-PBOCEEDS. 

sixrplus of— 

-Sec^IoRTGAGE . I, L. B. 37 Calc. 90T 

— surplus sale-proceeds in tlie 

hands of Collector, attachment of— 

See Mortgage , - 14 C, "W, N, 484£. 
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SAME TBAMSACTIOK’. 

See JUEY, EIGHT OF TEIAL BY. 

I. X.. B. 37 Calc. 467 

SAJSTAI). 

construction of— 

See Pebsioks Act (XXIII of 1871), 

s. 6 . . . I. L. B. 82 All, 148 

SANCTIOISr FOB PBCSECETIOl^-. 

Col. 

1. Wheee sanction is necessaey . 333 

2. Disceetion in geanting sanction 333 

3. Jxjeisdiction . . . 335 

See Ceiminal Peocedijee Code, 1898, 
s. 195 . . I. If. B. 34 Bom. 316 

See Ceiminal Peoceduee Code, 1898, 
S 196, CLS. ^1) (c) AND (3) 

I. li. B. 32 All. 74 

See Celviinal Peoceduee Code, 1898, 
ss. 195, 478 . I. li, B. 34 Bom. 88 

See False Infoemation 

14 C. W. IT. 766 

See Revisional Jueisdiction ovee 
Peesidency Small Cause Couet. 

I. L. E. 37 Calc. 714 


1. WHERE SANCTIC^ IS IIECESSARY. 

— — — - On^Yhinal Procedut e 

Code, <s. 29S [c) — Fotgery — Sanction for 'prosecu- 
tion, want of, effect of. On the prosecution of the 
accused for an offence under a. 467, Indian Penal 
Code, alleged to ha^e been committed in respect of 
a document which w’as subsequently produced at 
the healing of a suit tiied on the Original Side of 
the High Court in which the accused w as a party : 
Held, that the prosecution was incompetent with- 
out the pievious sanction of the Court which tned 
the suit or of the Court to which it was subordinate. 
That s. 463, Indian Penal Code, refeiTed to in s 195 
(c) of the Ciimmal Procedure Code covers forgery 
of the description for which penalty is provided under 
s. 467, Indian Penal Code. Teni Shah v. Bolahi 
Shah (1909) . . 14 0, W, M. 479 

2. DISCRETION IN GRANTING SANCTION. 

1. Contradictory statements— 

False statement hefoie the Committing Magistrate re- 
tracted, and true evidence given, at the trial — Prose- 
cution of Witness for contradictory statement s — Con- 
sideration of circumstances under which false evi- 
dence uas given and repudiated — Criminal Proce- 
dure Code {Act V of 1898), s. 195 It w'ould be 
dangerous to hold that^the mere fact of contra- 
dictory statements having been made by a witness 
would justify the Court in granting sanction to 
prosecute him for giving false evidence. It is 


SAITCTIOIT FOB PBOSECDTI03iT-~co,2ik?. 

2. DISCRETION IN GRANTING SANCTION— 
contd. 

necessary to consider the circumstances under 
which they were made and lepudiated. "ViTiere 
a witness was arrested and, after pointing out 
the spot where the stolen propeit^^ was concealed, 
as alleged, by one of the accused was released, 
but stayed with the police and was examined the 
next day in Court, before the date fixed for 
the hearing of the case, the question having been 
put by a police officer m violation of s. 495 of 
the Criminal Procedure Code, and the evidence so 
given was false and was retracted at the tiial, when 
he gave true evidence, alleging that he had been 
tutored and threatened by the same officer before 
his deposition in the lower Court: Held, that 
having regard to the events leading up to the exa- 
mination before the Committing Magistiate, the 
conditions under wffiich it was conducted, and the 
fact that the witness did not persist in ins false 
statements, but gave true evidence at the trial, 
sanction should not be granted. Empeeoe tv 
Tkipuea Shankae Saekae (1910) 

1 1. D. B. 37 Calc. 618 

2. Procedure — Cnminal Proce- 

dure Code, s. 195 — Court if hound to take 
evidence. In disposing of the apphcation for sanc- 
tion to prosecute for bnnging a talse suit under s. 
195 of the Criminal Procedure Code the Court has to 
decide whether the original suit was talse, and 
whether, if it was false, sanction should be granted, 
and must make a lull enquiry into the matter even 
if it involves trying the case de novo. So where 
there w as no evidence in the recoids of the O] iginal 
case to prove that it was false, and the Small Cause 
Court refused sanction on the ground that it was 
not bound to go beyond the recoid, the Court oi- 
dered the case to be sent bach and tried according 
to law. Ramdhin Bania u Siwtbaiak Singh 
(1910) .... I. L. B. 37 Calc. 714 

S.C. 14 O. W. IT. 806 

3. False information to Police 

— Criminal Procedure Code {Act V of 189S\ 
ss, 195 {h), 476 No sanction should be granted or 
prosecution directed, unless there is a reasonable 
probabihty of conviction, though the authonty 
granting a sanction under s. 196, or taking action 
under s. 476, should not decide the question of 
guilt or innocence. Great care and caution are 
required before the Criminal law is set in motion, 
and there must he a reasonalde foundation for the 
charge in respect of which a prosecution is sanc- 
tioned or directed. Ishri Parsad v. Sham Lai, 1. L, 
i?. 7 All 871 ; Kali Charan Lai v. JBasudeo Haruin 
Singh, 12 C W, N. S ; and Queen v. Baijoo Lai, 
I, L. P. 1 Calc. 450, referred to. Where there 
had been jirolonged htigation between the peti- 
tioner and the opposite party, in which the former 
had been successful, so that the case was by no 
means improbable, and two Magistrates had, In the 
course of the judicial investigations preceding the 
trial, accepted the prosecution story as substantially 
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SANOTIOlir FOB PBOSECXJTIOB’— co»cZ(Z. 

2. DISCRETION IN GRANTING SANCTION— 
concld, 

true, and the Assessors had only found the case not 
proved : Bdd, that, under the circumstances, it 
was not a proper case for a prosecution under 
B. 476 of the Code, Jadf Nanban Singh v, 
Empebor (1909) . . I. Ii. B. 37 Gale. 260 

4, Disobedience of order — Penal 

Code^ 8. 18S — Dmbeitence of order under s. 14d of 
the Code of Criminal Procedure {Act V of 1898 ) — 
Sanction to prosecute, essentials for granting. A 
Magistrate should not sanction a prosecution under 
s. 188, Penal Code, unless he thinks that all the 
elements necessary for a conviction are present. 
Where the order sanctioning a pro3eGution under 
s 188, Penal Code, for an alleged disobedience of 
an order under s. 144, Criminal Piooedure Code, 
did not show that the disobedience caused or tend- 
ed t ) cause obstruction, annoyance or injury or 
a riot, the High Court set it aside in revision. 
Pbojapat Jha V. The Emperob (1909) 

14a W.N, 234 


3. dUBISDICTION. 

^'Jurisdiction of High Court and 

District Covxt^Distnct Judge — Criminal Pio- 
cedure Code {Act 7 of 1898), ss. 195 (7), cl. (b) and 
476 — Bevision — Civil Procedure Code {Act Y of 
1908)9 dlS. Neither the High Court nor the 
Distnct Judge has power, under s. 476 of the Crimi* 
nal Procedure Code, to direct a proiecution for an 
ofie nee committed before a Provincial Small Cause 
Court. JBegu Singh v. Wmperor, I. L. B. 34 Calc. 
SSI, referred to. The High Court itself is precluded 
from granting sanction in such a case under s. 195, 
sub-s. (i), el. (b) of the Ciiminal Procedure Code, 
as a Provincial Small Cause Court is not subordinate 
to it within sub-s. (7), cl, (c), nor can it interfere 
under sub-s. {6) with an order of a District Judge 
revoking a sanction granted by such Small Cause 
Court. Hamijuddi Mondal v. Dainodar Chose, 10 
G. W. N. 1026, Qiri')a Sanhar Boy v Bmode Sheikh, 
5 G, L. J. 222, and Muthuswami Mudali v. Veeni 
Ghetti, I. L. R. 30 Mad. 382, referred to. Where 
the District Judge revoked a sanction granted by a 
Subordinate Court to a District Magistrate on the 
ground that ‘ a sanction could not be granted to a 
third party,’ and initiated proceedings under s. 476 
of the Criminal Procedure Code : Held, that he 
acted illegally in the exercise of his jurisdiction, 
and that the High Court had power to set aside his 
order under s. 115 of the Code of Civil Procedure 
(Act V of 1908). Hamijuddi Mondal v. Vamodar 
Chose, 10 0. W. N. 1026, distiniruished. In re 
Ram Pbasax> Maela (1909) , I, D. B, 87 Calc. 13 

SAHCTIOK TO SEED. 

See Mahomed AN Law — ^Wakf. 

I.D.B.37Calc. 870 


SANTYASI. 

property left by— 

See Hindu Law, Succession. 

14 C. W. N. 191 

SABAHJAM. 

See Revenue Jurisdiction Act, s 4, 

SUB-S. {a) , I, D. B. 84 Bom, 232 

Inam rights —Miras {permanent 

tenancy) — Hemal of Saranjamdar^ s title — Attorn- 
ment to successive Saranjnmdars — Estoppel — Claim 
to hold as Mirasi tenant — Limited interest — Adverse 
possession In an ejectment suit brought by 
an inamdar against persons claiming to hold as 
mirasi or permanent tenants, it was conceded that 
the inam rights in the land in suit appertained to a 
siranjam held on political tenure and that the 
present incumbent of the saranjam was the plaint- 
iff. The defendants resisted the plaintiff’s claim 
to eject them on the ground that the inam rights 
were 'merely the right to receive the royal share of 
the revenue and that the propristary rights in the 
soil were, piior to the date of the grant, vested in 
the grantee of the inam, had descended to his heirs 
independently of the inam and furnished the lease 
hold or mirasi right. Held, that the defendants’ 
contention involved the denial of the title to the 
reversionary rights in the lands in the defendants’ 
occupation of the successive saranjamdars ap- 
proved by Government. The defendants had, 
however, been continuously paying rent for their 
holding to the successive si.ranjamlars including 
the plaintiff. SThey were thus estopped by at- 
tornment^ from disputing the plaintiff’s title. 
Vasudev Dap v. Bahap Ranu, 8 Bom R. G. B. 
{A. Q.) 175, and Doe dem. Marlow v. Wiggins, 4 Q. 
B. 3S7, referred to. The rights of successive holders 
of hereditary and impartible estates not governed by 
the ordinary rules of inheritance but subject to 
the condition that Government shall approve of the 
heir may be barred by adverse possession Tekait 
Ram Chwnder Singh v. SnmaU Madho Kuinari, L, 
B 12 L A 197, referred to. Where in an eject- 
ment suit by an inamdar it was shown that the 
defendants, for more than twelve years before the 
suit, openly asserted their claim to hold as perma- 
nent m’rasi tenants: Held, that the defendants 
had acquired a title to the limited interest claimed 
by them and could not he ejected. Trimbak Ram- 
CHANBBA V. ShEKH GULiM ZtLANI (1909) 

I, D. B. 84 Bom. 329 

SABBABAKABI LEASE. 

See Landdord and Tenant. 

14 a W. 389 

SCANDALOUS MATTER. 

See Affidavit . . 14 O# W. N. 163 

SEBAIT. 

* 

indemnity to estate of— 

See Parties . I, L. B, 37 Calc. 229 
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See Civil Peocedubjj Code, 1908, ss. 
14, 151, 0. SLVII, B. 1. 

I, DiR. 82 All. 71 

SECOND MORTGAGEE. 

claim of— * 

See Mobtoaoe I. L. B. 87 Calc. 907 

SECRETARY OP STATE POR INDIA. 

if necessary party— 

See Public Demaistds Recovery Act 
(Bebg, I OF 1895) . 14 C W. N. 606 

SECRET SOCIETY. 

See Jury, bight of trial by. 

I. Ii. R. 37 Calc. 467 

SECURITIES ACT (XIII OP 1886). 

^ss.3, sub-s. (2),e, sub-s. (1), el. (/)— 

See Receiver . I. Ii. R. 37 Calc. 754 
SECURITY. 

See Privy Cou]s"cil . 14 C. W. N. 420 

SECURITY POR GOOD BEHAVIOUR. 

See C*BiMiKAL Procedure Code, s 110. 

I. L. R. 32 All. 55 

Joint inquiry against members 

of a AdmiesibiUty of evidence of associa- 

tion with a gang and of acts by the members 
thereof — Inquiry into the fitness of Sureties — Be- 
jection on the report of a subordinate Magishate 
or police officer — Order of Judge on teferencey con- 
tents of — Criminal Pfocedaie Code {Act V of 1898)^ 
W (4)y 122, 123 (3), 367, 424— Evidence Act (/ 
of 187 2)t s. 11. An order under s. 123 (3) of the 
Criminal Procedure Code should show on the face 
of it that the Sessions Judge has considered the 
case of each accused on its own merits and separate- 
IjT- from that of the others even if such order need 
not contain all the details lequired by s. 367. 
Jamait Mulhek v. Emperor, I. L. E 35 Oalc. 
138, referred to. A joint inquiry under s, 117 
of the Criminal Procedure Code against the mem- 
bers of a gang formed for the purpose of habitually 
cheating in concert, is not illegal under sub-s. (4), 
though they were not aU concerned together in 
each of the various acts alleged against them. When 
the question is whether a person is a habitual cheat, 
the fact that he belonged to an organization formed 
for the purpose of habitually cheating m concert is 
relevant under s. 11 of the Evidence Act, and it is 
open to the prosecution to prove against each person 
that the members of the gang do cheat. A surety 
cannot be called upon to state m wntmg what influ- 
ence he has over the accused, nor can a Magistrate 
refuse to accept him on his failure to do so. Per 
Hyves J. (Coxe, J , contra). Under s. 122 of the 
Ciiminal Procedure Code the Magistrate passing an 
Older for security should himself hold the inquiry 


SECURITY POR GOOD BEHAVIOUR— 

concM. 

into the fitness of the proposed sureties, and he can- 
not decide the matter merely on the report of a 
subominate Magistrate or of a pohee officer, which 
IS not legal evidence Queen- Empress v. Prithi 
Pal Singh, (1898) All. W. N. 154, Emperor v. Toia, 
I. L. B. 25 All 272, Emperor v Balwant, 1. L. B. 
27 An. 293, Be Abdul Khan, 10 1 W. N. 1027, and 
Suresh Ohundra Basu v. Emperor, 3 0. L. J. 575, 
followed. Kalu Mibza v . Ehferor (i9d9) 

I.D.R.87Calc.91 

SECURITY TO KEEP THE PEACE. 

See ORrviiXAL Procedure Code, s. 107. 

I. Ii. R. 32 All. 571 

See Criminal Procedi.'re Code, ss 526, 
107, 117, 118 I. L. R. 82 All. 642 

SEDITION. 

See RictH Court I. L. R. 34 Bom, 378 

See Penal Code, ss 107-124A 

I. Ii. R. 34 Bom. 394 

See PRNAL Code, ss. 124A, 511. 

I. Ii. R. 34 Bom. 378 

Attempt to publish sedition — 

Penal Code (Act XLV of 1860), s? 511, 124 A. 
Under the Indian Penal Code (Act SIV of 
1,860) all that is necessary to constitute an attempt 
to commit an oSence is some external act, some- 
thing tangible and ostensible of which the law 
can take hold as an act showing progress towards 
the actual commission of the offence. It does not 
matter that the progress was interrupted. An 
attempt to publish sedition is complete as soon as 
the accused knowingly sells a copy contaming the 
seditious aiticle. It is none the less an attempt 
because something external to himself happens 
which prevents a perusal of the article by the buyers 
or any other member of the pubhe. In cases of 
sedition, the question of intention is one of fact . 
Emperor v. Ganeshi Balvant Modab {1909)‘ 

I. Xi. R. 34 Bom. 378 

SELF- ACQUIRED PROPERTY, 

See Hindu Law — Joint Family 

1. 1*. R. 32 AK 415 

See Hindu Law — Partition. 

I. L. R. 34 Bom. 106 

.Sec Hindu Law — Self Acquisition. 

I. L. R. 32 AH 306 

SERVIENT OWNER. 

iS'ee Easement » . 14 C. W". N. 15 

SESSIONS JUDGE, 

power of, to grant bail — 

See Bail . . I. L. R. 37 Oalc. 439 

SETOPP. 

See Civil Procedure Code, 1882, s 111. 

14 0. W. N. 170 ; 786 
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SETTING ASIDE SALE. 

iS^e Ex PABTE Decree. 

14 C. W. K. 182 

SETTIiEMEISTT. 

See Assam Lakd akr Re^entte Regular 
T ioE-, s 6 . , 14 0. W. E*. 990 

SETTEEMEISTT COURT. 

order of, relating to attaclied 

lands — 

See Displ’te concerning land. 

I. L. E, 37 Gale. 331 

SETTEEMEISTT OEEICBR. 

enquiry by — 

See ‘‘Judicial Proceeding” 

I. L, B. 37 Calc. 52 

SHEBIEE’S BIGHT TO POUNDAGE. 

See Poundage . I. L. B. 37 Calc. 649 

SHETSAHADI DAHDS. 

Rules framed under 

Act XI of 18o2 (Bcmhay) — Government continuing 
the shetsanadb lands to the family of the sheU 
sanadi who is discharged hy Government without 
any fault on his part — Continuance on condition of 
paying full suivey assessment on the lands — Suhse- 
ijuent resumption of the lands by Government, On 
the death in 1865 oi the then shetsanadi, one B, 
GoTernment appointed one Y as the new shetsanadi; 
but under the rules fiained under Bombay Act XI 
of 1852, Government continued the shetsanadi 
lands to the family of jS ^ n condition of their paying 
full suivey assessment on the lands The remu- 
neration of Y was made payable out of the extra 
assessment recovered in 1905 Government re- 
sumed the lands and handed them over to Y for his 
services- Beldf that both the order passed m 1865 
and the action I alien under the lule framed under 
Bombay Act XI ot 1852 had in law the effect of 
converting the land from a shetsanadi vaian into a 
rayaiuan holding and investing the holder of the 
land with the lights of an ordinal y occupant, en- 
titled to it, so long as he paid the survey assess- 
ment. Held, also, that the proceedings of 1905 
were on the supposition that what was done m 
1865 on B’s death had the effect of continuing the 
lands in dispute as one reserved for shetsanadi 
service ; but that was not its effect, and the pro- 
ceedings in question were idtra vtres. Yeixappa 
V, Marlinoappa (1910) . I. L. B, 34 Bom. 560 

SHOBT DEEIVEBY. 

See Railways Act, s. 140. 

14 O. W. 888 

SHUDKAS. 

See Hindu Law — Inheritance 

I. L, B, 34 Bom. 321, 553 

SIB IiAHD. 

See Agra Tenancy Act (II op 1901), ss 

19 AND 20 . I, L. B. 82 AIL 383 


j SMALL CAUSE COUBT. 

See Provincial Small Cause Courts 
Act, 1887 . I. L. B, 34 Bom. 17L 

Jurisdiction — Suit by mortgagor 

against mortgagee for 7)iesne profih. A suit by a 
mortgagor against the mortgagee for mesne profits 
for the period during which he held wrongful pos- 
session of the property is maintainable in a Small 
Cause Court. Art. 31 of Sch II of the Piovmcial 
Small Cause Courts Act is no bar to such suit being 
instituted in a Small Cause Court Sahari Dutt v. 
Sheikh Ainuddy (1910) . 14 C. W. H. 1001 

SMALL CAUSE COUBT BECBEE. 

See Civil Procedure Code, 1908, s. 151. 

I. L, B. 34 Bom, 135 

SOLEHHAMA (UHBEGISTEBED). 

See Lease . I. L. B. 37 Cale. 808 

SOLICITOB’S LIEH FOR COSTS. 

—Practice — Dissolution of 

partnership — Assess hands of receivei — Judg^ 

ment-creditoi — Charging ordei — Solicitors^ hen for 
cosK The rule at common law that a solicitoi is 
entitled to a hen for his costs on property leco vex- 
ed or preserved by his exertions has ahvays 
been followed this Court ; and, where there aie 
assets of a partnership m the hands of a receiver 
appointed in a partnership suit, the solicitors en- 
gaged in that suit are entitled to ask for a charge on 
those assets in piioiit}' to the cieditors of the part- 
nership. Rida V. Thorne, 2, Ch 344, fol- 

lowed. Where a plaintiff has obtained a decree 
against a partneiship firm, the available assets of 
which are m the hands of a receiver appointed in a 
previous partnership suit, bis proper couise i.s not 
to issue execution against those assets, but to ask 
the Court for a charging order, and to undertake to 
deal with the charge according to the order ot the 
Court Keuney v Aitrill, 34 Ch, D, 346, followed. 
A. Haji Ismail and Co. v Rahiabai (1909) 

I. L. B. 34 Bom. 484 

SPECIAL BEHCH. 

power of— 

See Pardon , I. L. B, 87 Calc, 845 

SPECIAL PBOCEDUBE. 

.Sep Bail . \ I. L, B 37 Cale. 439 

SPECIFIC ABEA. 

See Lease . I. L. B, 37 Cale. 298 
SPECIFIC PEBFOBMAHCE, 

Agreement to lease— .Spea/rc per- 

formance, suit for — Registration^ if necessary — 
Indian Registration Act {III of 1877), ss. 3, 17 
(d) and 49 — Transfer of Property Act (I f of 
1882], s, 54 — Present demise — Interest in land,. 
Unless an agreement to lease certain premises 
operate as a present demise, it does not, of itself^ 
create any interest in or charge on the property 
agreed to be demised and can, therefore, be given 
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SPECIFIC PEHFOBMAirCE>-co?zc?<^ 

in evidence for^ tlie purpose of enforcing specific 
performance of it, without its having been regis- 
tered under the provisions of the Indian Registra- 
tion Act Pminananddas v. Dharsey, 1, L. K 10 
Bom. 101^ not followed. Konduri Srinivasa v. 
Qottnmu'klcala Venkatana^a, 17 Mad L J 21S, 
followed An unregistered agreement to lease 
provided for the grant of lease for a period of five 
years commencing from the day following the day 
on which the agreement w'as entered into and also 
provided that the proposed lessee would get a pro- 
per Jcdbuhyat granted to him to be registered at his 
own cost : Held, that on the day the agreement 
was come to, there was no present demise, and, 
therefore, the agreement could be adduced in evi- 
dence tor the enforcement of specific peiformance 
thereof. Satyendra Nath Bose v Anil Chandra 
Ghosh (1908) . . . , 14 C. W. 3N. 65 

SPECIFIC PERFORMAINCE OF CON- 
TRACT. 

See Chowkidari Chakran Lands. 

I. Ii. R. 37 Calc, 57 

SPECIFIC RELIEF ACT (I OF 1877). 

L — s. 9 — Decree against landlord 

for khas possession — Ouster of teMants %n exeou- 
Hon — Tenant's re7mdy-r-Oivil Procedure Code {Act 
XlV of 1882), s. 332. Where m execution of a 
decree tor khas possession obtained against the 
landloid, the plaintiffs who were tenants were dis- 
possessed : Held,i]is>i the plamtifis were not dis- 
possessed otherwise than m due course of law’ 
within the meaning of s 9 of the Specific Relief 
Act Kamint Stjndari Dassya v. Sabed sSheihh 
(1909) . . . , 14 C. W. N. 403 

2 ^ gg^ 9 ^ 42— Temple lands, 

possession of — Trustee of temple — Wrongful 
dismissal and dispossession by co-truslees — Suit 
for declaration, invalidity of dismissal and 
in'junction — Consequential lelief — No claim to re- 
cover possession — Suit so framed not maintainable — 
Landlord — Possession by receipt of rent — Disposses- 
sion — Interest capable of dehieiy and possession. 
When A, the trustee of a temple who had been 
ousted from possession by his co-trustees, sued for a 
declaration that his dismissal from the trusteeship 
was invalid and for an injunction restraimng his 
co-trustees and the temple committee from inter- 
fering with the exercise of his rights as trustee, 
there being no prayer for consequential relief in 
the nature of possession against his co- trustees. 
Held, that the,smt w’as not maintainable. That 
the snit is brought by a trustee is no answ’er to the 
objection. That possession should have been used 
for and not a mere declaration. An injunction is a 
discretionary relief and cannot be claimed by a 
plaintiff cut of possession when he does not ask for 
possession against defendants w^ho are actually in 
possession : Kun) Bihari v. Keshavlal Hiralal, I, 
L. B. 28 Bom. 567, dissented from. Jagadindra 
Nath Boy v. Hemanta Kvmari Dehi, I. L. B. 32 
Calc. 129, referred to : Held, further, that not with- 


SPECII’IC EELIEP ACT (I OE 1877) 

contd. 

— S. 9 — conoid. 

standing the lands belonging to the temple were in 
the physical possession of tenants, yet the plaint - 
iff’s right to receive rents was capable of possession 
which if disturbed entitled him to bring a suit for 
possession under s. 9, Specific Belief Act. 
Jagannntha Charry v. Bama Bayer, I. L. B. 28 
Mad. 238, follow'ed. Abdul Kadir v. Mahomed, I. L. 
B. 15 Mad. 15 followed. Narayana v. Skankunm\ 

I L.B 15 Mad. 255, followed Rathnasabapathi 
Rillai V. Ramasami Aiyab (1910) 

I. L. B. 33 Mad. 452 

ss. 14 to 17 — Contract entered 

into hy person on Ms behalf and on behalf 
of minors — Form of decree in suit for specific 
performance of such contract, token contract found 
not to be binding on minois. WTieie a contract ot 
sale entered into by a person on his own behalf 
and on behalf of minors is found not binding 
on the minors, no decree for specific performance 
can be passed against the interest of such minors 
in the properties. Ss. 14 to Ifi of the Specific 
Relief Act do not enable such contract to be se- 
parated as regards the adult person who entered 
into the contract ; and s. 17 ot the Act precludes 
the passing of a decree against the share of such 
Xiarty alcne or a decree for Ihe whole against such 
person. The purchaser in such a case will be 
entitled, on ofiermg to pay the whole purchase 
money, to a decree directing the adult party to 
con\ey all his interest in the pro pei tics Poraki 
SuBBARAMi Reddy v. Vadlamudi Seshachalam 
Chetty (1909) . . I, L, R. 33 Mad. 359* 

s. 21 (e). 

See Compromise . 14 C. W. N. 451 

1, s. 42 — Mahomedan Law — Waqf 

— Bight of Muhammadans entitled to use such 
property to sue for a declaration that property is 
waqf. The plamtifis, Mahomedan residents m the 
city of Kanauj, sued for a declaration that a qer- 
tain idgah and the land adjoining it situated in a 
village in pargana Kanauj w’as waqf property. 
Held, that as Mahomedans who had a right to u^e 
the idqah they were entitled to sue and that no 
special permission was required to enable them 
to do so. Zaf aiyab Ah Balhtauar Singh, 1. L. 
B. 5 All. 497, and Jawahra y. Akhar Husain. I. 
L. B. 7 All 178, followed Wapd Ah Shah 
Dianatullah Beg, I. L. B. 8 All 31, distinguished. 
Muhaimmad Adam v. Akbar Husain (1910) 

I. L. R. 82 AH. 631 

2, — Civil Proce- 

dure Code {Act VllI of 1859), s 15 — 16 and 16 Fic., 
c 86, s. 50 — Suit by plaintiff for mere declaration 
that the minor defeiidant was not his son — Investi- 
gation of claim Without delay. A Talukdar-plaint- 
ifi brought a suit for a declaration that defend- 
ant 2, a minor, was not his son and that he was not 
born to the plaintiff’s wife, defendant 1, and for an. 
injunction restraining defendant 1 from proclaim- 
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8PBOIEIO EELIEJP ACT (1 OP 1877)— 

contd- 

s. 4:2 — conoid^ 


ing to the world tka.t defendant 2 was plaintiff s 
son and from claiming maintenance for him as such 
son. The defendants contended that the suit was 
not maintainable under the provisions of the 
Specific Relief Act (I of 1877) and that it was pre- 
mature. Held^ that the suit maintainable, it 
being within the provisions of s 42 of the Specific 
Relief Act (I of 1877). Held, further, that in the 
interests of justice it was of the highest importance 
that such claims should be investigated and decided 
\uthout unnecessary delay, and when the contro- 
versy had once been brought to trial the decision 
should ordinarily follow the usual course Tool v. 
Ewing, Ir^ Rep. 1 Ch. 434, distinguished. Bai 
ShEI VaKTUBA V. THAKOEB AGAESi:<rGHJI Raisifgh- 

JI (1910) , . . I. L. B. 34 Bom. 676 


3^ Rent-decrees ob- 

tained by Defendant against Plaintiffs'" tenants if 
amounts to dispossession — 'Throwing cloud on title-— 
Declaratory suit, proper remedy. Where the plaint- 
iff sued for declaration of title to certain lands al- 
leging that the same were m possession of his ten- 
ants, but that the defendant had thrown a cloud on 
his title by recovering rent-decrees against some of 
the tenants : Held, that the plaintiff could not in 
this suit ask for any further relief than a mere 
declaration of title, and w’as proceeding in the right 
manner in suing for declaration of the title only. 
Lake Nath Surma v. Keshab Ram Doss, I, L. R. 13 
Calc. 147 ; Ohinnammal v. Varadrajulu, I L. R. lo 
Mad 307; Nirmal Chandra v. Mahomed Siddik, I. 
L 1-R. 26 Oak. 11, relied on Satish Chandra 
BHC rTTACHAiiyA V Sat^a Chuean Ma.ttjmdae 
(1910) 14C. W.isr. 676 


4, — — — Suit for declar- 

uf'on of abstract right — Cause of action — Act No. 
Vir of 1889 {Succession Certificate Act), s. 8 A 
Hindu widow applied for a succession certificate to 
enable her to collect the debts of her deceased hus- 
band consisting mainly of a sum R 4,000 odd^ on 
fixed deposit with a bank. Objections being raised 
by the next reversioners, an order was passed en- 
abling the applicant only to draw the interest ac- 
cruing due from time to time on this deposit. The 
applicant then brought a suit for a declaration that 
she w^s entitled to the w'hole sum of money. Held, 
that the suit was maintainable, the limitation upon 
her power to get in the money having been imposed 
at the instance of the leversionecs. Kesho Ram 
'Singh v. Ram Kxtae (1910) 

B. 32>U. 316 

s. 46 — Qeneril principle under- 

hf mg interference by High Com t — Municipal 
election petition — J urisdiction and discretion of Chief 
Judge of Small Causes Court — City of Bombay Muni- 
•cipal Act {Bom^ Act III of 1888 as amended by Bom. 
.4c^ V of 190S), S3 33 and 34. A Municipal ejection 
petition having been lodged with the Chief Judge 
•of the Small Causes Court, rhe latter unseated two 
of the successful candidates and found cause of ob- 


SPECIFIC RELIEF ACT (I OP 1877)— 

conoid. 

s. 45 — Conoid 

jection against the candidate in whose favour were 
recorded ‘ ‘ the next highest number of vu-lid votes 
after those returned as elected.” He declined to 
inquire further into the claims of any other candi- 
date or to declare' any othei candidate elected, as , 
on his interpretation of s. 33 (2) of the Bombay 
Municipal Act (Bom. Act III of 1888 as amended 
by Bom. Act V of 1905), he was not able to 
do so. The two highest of the other unsuccessful 
candidates thereupon obtained rules against the 
Chief Judge under s. 45 of the Specific Relief Act 
(I of 1877), to show cause -why he should not 
proceed to declare them elected under s. 35 (2) 
above mentioned Held, that the case fell within 
the general principle rel erred to in Ex pa>rte Milner, 
{1851) 15 Jur 1037, that where an inferior tribunal 
impropeily refused to enter upon a complaint, a 
mandamus would issue. S 33 having been held 
to empower the Chief Judge to set aside the elec- 
tion of any number of candidates returned as elec- 
ted, there was nothing repugnant in construing the 
section as empowering the Chief Judge to fill up 
any number of vacancies so created from the list of 
unsuccessful candidates subject to the provisions 
of the section. It was clearly incumbent ou the 
Chief Judge to deal with the question of filling up 
both the vacancies. He should accordingly pro- 
ceed to place the unsuccessful candidates in order 
of valid votes. The two with the highest number 
of valid votes against whom no cause of obiection 
was found should be declared to be deemed to be 
elected. If only one qualified, or none qualified, 
proceedings for filling the vacancy or vacancies 
w^ould have to be taken under s. 34. An applica- 
tion under s 33 {!) should nam3 the persons whose 
election is objected to. In the mitter of the Seeoi- 
pio Relief Aot, and 1'^ Idie matter of Saeafally 
Mamooji and Jafeee Jus TIB (1910) 

I. L. B. 34 Bom. 659 


ss. 54, 66 (e). 

See Injunction. 

I. L, B. 87 Calc. 731 

SPEOtTL ATI VE PtTROH ASEB. 

See Ceetificatb of Sale, 

I.L. B. 37 Calc. 107 

SRABH. 

— offerings to tlie dead at — 

See Hindu Law— Gift, 

14 C. W. 17. 1006 

STAMP AOT (11 OP 1899). 

s. 2 (23), Sch. I, Art. 53. 

See Stamp-outy. 

I. L. B. 37 Oalc. 629 ; 634 

s. B—Stam^-duty — Lease — Multi* 

farious document — One lease with several 
parties concurring to it — Stamp Act {II of 1899), 
ss. 5, 28, (3) 35, 57 (1). I’he concurrence of several 
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STAMP ACT (II CP 1889)— 

s. 5 — concld> 

parties to one and the same lease does not make it 
a mnltifarions document within the meaning of s. 5 
of the Stamp Act. The stamp-duty on such a 
lease is the same as on a conveyance for a consi- 
deration equal to the amount or value of the fine 
or premium for which the lease is granted. In re 
Paeasea Colijebies, Ltd. (1910) 

I, li. R. 37 Calc. 629 

ss. 5, 28 (3); 35, 57 (1). 

See Stamp-duty. 

I. Ii. B. 37 Calc. 629 

ss. 27, 64 (a) — Execution of docu- 
ment— Not containing statement of facts a'ffecting 
duty — Stamp. Certain property v/as sold for 
B 20,000 to one R who paid B 1,000 in cash and 
agreed to give the vendors credit for R 19,000 to 
be drawn against as required. Shortly atterwards 
the parties agreed to rescind the contract and B 
re-sold the property to his vendors, giving them a 
conveyance in which the consideration w’as stated 
to be B 1,000 in cash, no mention being made of 
the extinction o£ his liabihty to pay the remaimng 
B 19,000. Held, on these facts, that R had com- 
mitted an offence within the purview of s. 64 {a) 
of the Indian Stamp Act, 1899 Empeeoe v. 
Rameshae Das (1910) . I. L. B. 32 All. 171 

S. 52 — Partition decree — Court-fee stamp 

erroneously used for non-judicial — Valuation of 
decree by filing of non-'judicial stamp on appeal — 
Civil Procedure Code {Act Y of 190$), s. 151. The 
plamtiff m a suit for partition by mistake filed a 
Court-fee instead of a non-judicial stamp in order 
that a decree might^ be drawn up thereon in ac- 
cordance with Art. 45 of Sch. IJot the Stamp Act, 
and the mistake was not discovered till after some 
of the defendants had preferred an appeal against 
the decree so drawn up and others had filed cross- 
objections, w'hen the plaintifi having^ applied for 
execution of the decree, the Subordinate Judge 
dismissed the application holding that there was no 
valid decree capable of execution : Held, on plaint- 
iff’s application in the appeal, that the Righ Court 
could, in the exercise of its powers under s. 151 of 
the Civil Procedure Code, direct the plaintiff to 
file a ncn-judicial stamp of the requisite value in 
the appeal, so as to validate the decree with retros- 
pective effect from the date w'^hen it was drawn up. 
Chhayemannessa Bihi v. Basirar Eahaman, I. L. B. 
S7 Calc. 399 : s.c. 11 C. L. J. 2S5, referred to. 
The High Court in such a case cannot direct the 
refund by the revenue authorities of the value of 
the Court-fee stamp thus erroneously used. S. 52 
of the Indian Stamp Act does not cover a case in 
which Court-fee stamp has been erroneously used 
where non-judicial stamp ought to have been used 
under the provisions of the Act. Reference under 
3 . 57 of Act II of 1899, L L. B- 23 All 213 refer- 
red to. Shaikh Raeiuddih v. Latif Ahmed (1910) 

14 C, W. K. 1101 


STAMP ACT (ir OP 1899)— 

~ s. 62 (7) (5) — Stamp — Award — 

Unstamped award signed by parties to submis- 
sion — Party signing otherwise than as a witness.^ 
Where certain parties to an arbitration, who had 
signed the submission to aibitration, also 
signed the award, not as witnesses, but under the 
heading signature of the heiis,” and the awmd 
w^as not stamped : Held, that such parties did not 
fall within the purview of s. 62, cl. (1) [h), of the 
Indian Stamp Act, 1899, as persons ** executing or 
sigmng otherwise than as w itnes^es ’ ’ Empeeoe v. 
Bei.t Pal Saeak (1910) . 1. D. B. 32 All. 198 
STAMP DUTY. 

See Staimp Act, 1899 

Stamp Act (II of 1£99), s 62 (1) (b). 

1. Xi. B. 32 AH. 198 
L Acknowledgment— ilfoKey re- 

ceited by servant of a firm and handed over to fdlow- 
servant — Consideration — Acknowledgment of receipt 
by fellow-servant of a sum larger than B20, if liable to 
stamp-duty — Stamp Act {11 of 1899), s. 2 (23), ScJi. 1, 
Art. 53, ^Vhere a sum exceeding B20 was received 
by an assistai t ir a mei can tile firm from the cashier 
of the firm as advance made on the firm’s behalf, 
and to be expended on the firm^s behalf, and pre- 
vious to disbursement of the sum in question a pay- 
order was made out by the Accounts Department 
of the firm and was sent to the cashier who had paid 
the sum to the assistant, and the assistant at the 
same time acknowledged receipt by signing his 
name or initials on the pay -order ; Held, that the 
acknowledgment did not require a receipt-stamp 
by reason of the assistant’s signature on the pay- 
order. Attorney -General v. Carlton Bank, [15P5] 2 
Q. B, 158, distinguished. In re Puen k Co. (1910) 
11. Ii. B. 37 Gale. 634 

2, Lease — Multifarious Document — 

One lease with several parties concurring to 
Stamp Act {II of 1899), ss, 5, 28 (3), 35, 57 {!). 
The concun'ence of several parties to one and the 
same lease does not make it a multifarious docu- 
ment with the meamngof s. 5 of the Stamp Act. 
The stamp-duty on such a lease is the same as on a 
conveyance for a consideration equal to the amount 
or value of the fine or premium for which the leas© 
is granted. In re Paeasea Collieries, I^td. 
(19!o) . . . I. li B. 37 Calc. 629 

STAPLE POOD, PBICE OP. 

'’"how ascertained — 


See La:^dloed akd Tekakt 

I. h, B. 87 Calc. 742 

STATEMENT IN' WBITIN(3- BY AC. 
CUSED. 


admissibility of— 

See Confession . I. Ij. B. 87 Calc. 735 
STATUTES, COHSTBIICTION OP, 

See Crry of Bombay Municipal Act 
(Bombay Act III of 1888), s. 306. 

I. L. B. 84 Bom. 693 
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STATUTEIS, COlJirSTRtJaTION OF-^concJd. j 

See Civil Procedure Code, 1908, s. 48 

I. L. R. 82 All. 499 

See Construction of Statutes. 

Bomhaij Land Revenue 

Code {Bom Act V of 1879), s. 48 The Bombay 
Land Revenue Code (Bom Act V of 1879) is a 
taxing enactment and must be construed strictly 
in favour ot the subject Secret4.ry op St^^-TE 
V Laldas (1909) . . I. L. B. 34 Bom. 239 

STATUTORY OBLIGATION. 

, breach of— 

See Contributory Neolioexc’3 

I. li. R. 34 Bom. 427 

STEP-BROTHER. 

See Hindu L^w — Ayautuka stridha.n 

I. L. R. 37 Calc. 863 

STEP IN AID OP EXECUTION. 

See Civil Procedure Code, 1882, s 245 

14 O. W. N. 481 

See Limitation Act. 1877, Sen TI, Ar'p. 
179 . . I. L. R. 34 Bom. 68 

14 C. W. N. 486 

STEP-MOTHER. 

See Hindu Law — Succession. 

I. L. R. 37 Calc. 214 

STOPPAGE IN TRANSITU. 

Ultimate destination of 

goods — Duration of transit — Pledgee of hill of lading 
— Measure of damages — Sale of Goods Act {o6 and 
t57 Vic , c 77), 46 and 47 The plaintiffs, a Bom- 

bay firm, impoited hardwaie goods from M & Co of 
Manchester for sale on commission, the business 
being earned on and financed m the following 
manner M. & Co , on shipping the goods, handed 
over the complete shipping documents to B, and 
received from him an advance of 65 per cent, of the 
invoice price B then handed over the shipping 
documents to the National Bank ot India m Eng- 
land, and himself received a similar advance by 
dramng on a credit opened with the Bank by the 
plaintiffs The Bank then foiw'arded the shipping 
documents to India, where they w'ere handed over 
to the plaintiffs m exchange for a trust receipt, the 
plaintiffs becoming responsible to the Bank for any 
short fall in the advances made to B On 12th 
Pebrnary 1907 M & Oo contracted to purchase 
from L. & Co 250 boxes of tin plates, delivery to be 
F, 0. B. Newport in four or five w'eeks after date. 
On 26th Pebruary M. & Co. wirote to L & Co. 
enclosing instructions and marks for shipment 
of the 250 boxes to Bombay, and on 2nd 
March requested them to forward the goods 
do W. & Co. at Newport m time for shipment m 
S. S “ Clan Macleod ” for Bombay. On 21st March 
L.'*&. Co. enclosed to M. & Co. an invoice for 200 
boxes, and on 27th March another invoice for the 
reniaimng 50 boxes, the matenal part of the in- 


STOPPAGE IN TRANSITU— coMcTd. 

voice m each case being ‘‘No claim concerning 
these goods can be recogtiized urJess made within 
fifteen days from delivery to Messrs W & Co., 
Newport, for shipment on your account ’ ’ The 250 
boxes w^ere put on board the steamer by W. & Co. as 
the agents of L. & Co , but in obtaining a bill of 
lading foi 500 boxes (including the 250 m question) 
W. & Co acted as the agents of M & Co The 
stcamei left Neuqiort on 4th Apiil Following the 
usual course of business as above described, M & 
Co handed ovei to B the shipping dociiraents lelat- 
ing to the 500 boxes and obtained an advance of 
£255-5-2 (being 65 pei cent, ot tb^mvoice value). 
B, on the 6th April, obtained a simiiai advance 
from the Bank On the same day M. & Co. sus- 
pended payment, and on 9th April L Co. as 
unpaid vendors of 250 boxes, notified the steam- 
ship owncis, the fiist defendants, to stop these goods 
in transit The S S “ Clan Macleod ” arrived in 
Bomba}' on 13th May, and the bill of lading which 
had been duly handed over by the Bank to the 
plaintiff on 29th April, rvas in due coui^e piesented 
by the latter They w'ero informed, however, of 
the stop put on the 250 boxes and wei'e offered a 
delivery older for the remaining 250 alone. This 
they declined, refusing to accept anything but the 
full payment of the advance oi the full amount of 
the soods On 29th June the plaintiffs repaid the 
Bank the amount of the advance, and the trust 
receipt of 29th Ajn’il was duly cancelled On the 
plaintiffs subsequently suing the steamship owners 
and then agents for damages ; Held, that the transit 
did not cease at New^poit, and L. & Co were en- 
titled to stop the goods after they had started for 
Bombay Ex 'paite Golding Davis <0 Co , 13 Ch D. 
628, follorved Held, inithei, that the plaintiffs 
Vv'ere, after 29th June, — on which date they had 
hilfilled their obligations to the Bank, — pledgees 
for value of the bill of lading, if indeed they did not 
occupy that position from 29th April, being tians- 
feiees of the Bank's rights m resjiect of the advance 
as against the defendants Held, further, that the 
plaintiffs were entitled to join both defendants in 
the suit The utmost benefit wLich the defendants 
w'cre entitled to obtain from the position of L & 
Co. as sureties [so to the plaintiffs for the advance 
made by the latter to M & Co ] w^as the light to the 
security of the 250 boxes which they were willing 
from the outset should be leoeived by the plaintiffs 

The plaintiffs by refusing to take delivery 

of the 250 boxes had omitted to do an act which 
their duty to the surety required them to do, and 
to the extent to w^hioh that omission bad resulted 
in loss, the surety was discharged. In re Westzin^ 
thus, 5 B Ad 877, discussed Bapuji Sorabji 
V. The Clan Line Steamers, Limited (1910) 

I. Ii. R. 34 Bom. 640 

STRIDHAN. 

See Daughters . I. Ii. R. 34 Bom, 510 

See Hindu Law — Stridhan 

See Hindu Law — Succession 

I, D. R. 34 Bom. 385 
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'SUBB0GATI03S'. 

See Mortgage 

14 0. W. 1089 ; 1093 note 

STTBSEQUEISTT PEOSECXJTIOH AETEB 
ACQUITTAL, 

See Acqcjittal I. L. B. 37 Calc. 604 

SUBSTANTIAL LOSS. 

See Sale for Arrears of Heveette. 

I. L. B. 37 Calc. 407 

SUCCESSION, 

See Agra Tenancy Act (II of 1901), s 22 

I. L. B. 32 All. 314 

See Hindu Law — Ayautuka stridhan 

I. L. B. 37 Calc. 863 

See Hindu Law — Inheritance. 

XL.B. 34 Bom. 321; 653 

See Hindu Law — Joint Family. 

1. L. B. 32 AU. 253 

See Hindu Law — Succession. 

See OuDH Estates Act (I of 1869), ss 
8 AND 22, SUB-S. (11). 

I. L. B. 32 All. 599 

SUCCESSION ACT (X OF 1865). ; 

ss. 82, 187— Will—Bequest to 

-widow, how to Tbe construed S. 187 of the 
Succession Act does not debar a defendant from 
rel^/ing on a will in respect of which no Probate 
or Letters of Administration have been taken 
out, as he is not seelang to establish a right as 
executor or legatee. In a case to which the 
Hindu WiUs Act applied, a testator made a 
bequest to his widow in the following terms : 
— ‘‘I give all the remaining properties of every 
sort which fell to my share to my \^ife Andalu 
I’herefore, the aforesaid Andalu herself should 
enjoy all the remaining properties — Edd, on 
the construction of the Mill, that the uudow took 
only a limited estate. The operation of the ordi- 
nary rule of Hindu Law that a bequest to a wife, 
without words creating an absolute estate, confer- 
red only a Limited interest, was excluded by s 82 
of the Succession Act. The fact that the donee 
was a widow, the absence of words of inhentanee, 
and of words coufening power-! of alienation were 
not sufficient to show that she took only a restrict- 
ed interest. These ciicumstances howpver, coupled 
with the lecital in the will that she should 
‘ ‘ enjoy ’ ’ the estate, indicated the intention of the 
testator that she should have no powers of aliena- 
tion. Caralapathi Chunn.a Cunntah V Cota 
Nammalwariah (1909) . I. L. B. 83 Mad. 91 

s, 187. 

See Administrator- General’s Act, s. 

36 . . I. L. B. 34 Bom. 506 

See Certificate, Administrator-Gene- 
ral’s . I. L, B, 34 Bom. 506 


SUCCESSION ACT (X OE 1865)— 

See Hindu Wills Act. 

I. L. B. 34 Bom. 506 

See MAiiOMEDiN Law — Probate. 

I. L. B. 37 Calc. 839 

See Probate . I. L. B. 34 Bom. 506 

See Will . I. L. B. 84 Bom. 506 

Hindu With Act {XXI 

of 1870), sa 2 and 5 — Indian SnccebSion Act {X of 
1865), s 187 — Admimstmtor GeneraV Act {II of 
1871), s 36 — Will made in Bornhay — Property 
worth less than El, 000 — Probate — Adiuimstrator- 
GeneraVs ceitiflccLte. A will made in Bombay is 
subject to the provisions of the Hindu Wills Act 
(XXI of 1870) and a person claiming as a legatee 
under the will is not entitled to bue without taking 
out probate as he would be bound by s. 1S7 of the 
Indian Succession Act (X of 1865) which is in- 
corporated in the Hindu Wills Act (XXI of 1870), 
The provision ot the Administrator-General’s Act 
(II of 1874) is not affected by the incorporation in 
the Hindu Wills Act (XXI of 1870) ot s. 187 of the 
Indian Succession Act (X of 1865) Naeayan 
Shridhar t/. Pandurang Bapuji (1910) 

I. L. B, 34 Bom. 506 

, S.190. 

See Receiver . I. L, B. 37 Calc. 754 
” s. 250. 

See Administration Act. 

I. L. B. 34 Bom. 459 

See Caveator » I. L, B, 34 Bom. 459 

See pROB iTE . I. L. B, 34 Bom. 459 

— — Probate and Adndnistra- 

iion Act iV of 1881), s. 81— Will— Probate— Octvealor 
— Interest posses sed by the caveatoi . The provisions 
of s. 81 of the Probate and Administration Act, 
1881 (which correspond with those of s. 250 of the 
Indian Succession Act, 1865), enact that the in- 
terest which entitles a person to put in a caveat 
must be an interest in the estate of the deceased 
person, that is, there should be no dispute whatever 
as to the title of the deceased to the estate, but that 
the pel son w ho v^oshes to come in as the caveator 
must show^ some interest in the estate derived 
from the deceased by inheritance or otherwise. 
Ahhiram Bass v. Go pal Bass, 1, L, E 17 Calc 48, 
followed PiROJSHAH Bhieaji V. Pestonji Mer. 
WANJi (1910) . . I. L. B. 34 Bom. 459 

SUCCESSION (PBOBEBTY PBOTEO- 
TION) ACT (XIX OE 1841). 

See Curator’s Act, 1841. 

See Receiver . I. L. B. 37 Calc. 754 

SUCCESSION OEBTIEICATB. 

See Receiver . I. L. B. 37 Calc. 754 

Possession of property by Beeeiv- 

er without Succession Certificate— ^accession 

Gertificate Act {VII of 1889), ss, 4, S, cl {c)— Indian 
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STJCOBSSIOIT CBBTIPICATE— coBcW. 

Securities Act (XIII of 1386) s. 3, svi-s. (2), 3 . 6 , 
5 ub-s (i). In the absence of any provision m the 
Hmdti Wills Act (XXI of 1870) and in the Probate 
and Administration Act (V of 1881) “ that no right 
to the property of an intestate can be established 
unless administration had been previously granted 
by a competent Court,” the Eeceiver appointed by 
Court is competent to take possession of the secu- 
rities and moneys without a certificate under s. 4 
of the Succession Certificate Act ; but regard being 
had to the provisions of the Indian Securities Act, 
1886, and s 3, sub-s. (2), s. 6, sub-s. (1), cl. (/), 
and s, 8, cl. (c) of the Succession Ceitificate Act 
(VII of 1889), a Succession Certificate would be 
needed if a suit vas brought to establish a title 
to such funds by right of inheritance. Habihah 
Mukeeji V. Habendba Xath Mttkeeji (1910) 

I. Ii. B. 37 Cale. 764 

SITCCESSIOIS' CEBTIEICATB ACT (VII 
OP 1889). 

. gg^ 4 ^ 7 — Certificate not to he given 

jor collection of part only of a debt — Mahom- 
inedan Law — Dower. Held, that no certificate 
could be granted to one of the heirs of a Mahom- 
medan lady, who had died leaving a doiver debt 
unrealized, for collection merely of a part of the 
dower debt of the deceased. Muhammad Ah Khan 
v. Puitan Bihu I. L. It. 19 All. 129, followed 
Akhar Khan v. Bilhsara Begam, All* W* TV (1911) 
125, referred to. Bismilla Beoam v Tawasstjl 
Husain (1910) . . I. L. B* 32 All. 335 

ss. 4, 8, cl. (c). 

See Receiver . 1. 1*. B. 37 Calc. 754 

s. 8. 

See Specific Relief Act (I of 1877), 

s. 42 . . 1. 1.. B. 82 All. 316 

SUOCESSOB. 

jfinal order by — 

See Court,” meaning of. 

I. h. B. 37 Cale. 642 

SITDBAS. 

See Hindu Law — Inheritance 

I. L. B. 34 Bom. 821, 553 

SUIT, 

abatement of— 

See Civil Courts Act, s 16. 

I. Ii. te 33 Mad. 342 

See Principal and Agent. 

I. Xi. B. 33 Mad. 162 

subject-matter of— 

See Civil Procedure Code (Act V op 
1908), o. XXXIII, RR 1, 2 AND 5. 

I. Ii. B. 34 Boi:p. 638 

. to set aside adoption — 

See Adoption . I. Ii. B. 37 Calc. 860 


SUIT— cowc^. 

— valuation of— 

See Bengal, N.-W. P. and Assam Civil. 
Courts Act (XII OFd887), s. 21. 

I. I,.B. 32 All. 222 

SUIT 1357 EOBMA PAUPEBIS. 

See Pauper Suit. 

SUITS VAIiUATIOlSr ACT (VII OE 1887), 

s. 8. 

See Jurisdiction. 

I. Ii. B. 34 Bom. 267 

s. 11. « 

See Restitution op Conjugal Rights 

I, Ii. B. 34 Bom. 236 

SUMM0357S. 

service of — 

See pRAUD . , 1. 3G, B. 32 All. 145 

non- service of— 

See Right op suit. 

I. Ii. B. 37 Calc. 197 

SUBETY. 

See Criminal Procedure Code (V op 
1898), s. 122 . 14 C. W. 357. 706 

fitness of— 

See Secctrity for good behaviour. 

1. 3i:i. B.37 Calc. 91; 446 
Surety to Administration Bond— 

Right of surety to apply for cancellation of bond on 
administration being completed. A surety to art 
administration bond cannot, when the administra- 
tion IS complete and the bond becomes void and in- 
effective, apply to the Court to have the bond 
vacated and to be discharged from his suretyship. 
There is nothing in the Indian Succession Act 
or in the Rules of Practice to authorise such an 
application. In the matter of Arthur <7erald 
Norton Knight (1909) . I. Ii. B. 33 Mad. 376 

SUBETY B017D. 

forfeiture of— 

See Criminal, Procedure Code, ss. '514, 

516 . . 14 C. W. 157. 259 

SUBETY EOB GOOD BEHAVIOUB, 

pitness of surety — 

Pecuniary qualification, hut not power of control — > 
Grounds of rejection — Criminal Procedure Code (Act~ 
V of 1898) f s. 122* In determining the fitness of 
a surety under s. 122 of the Criminal Procedure- 
Code, the first matter to be inquired into is his 
ability to pay the amount of the bond m case of 
default by the principal ; but there may be other 
matters also to be considered as grounds of 
objection, which must be dealt with in each case as 
it arises. Where a surety is competent m a pecu- 
niary sense, the fact that he is not in a position to* 
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SUBETY^ FOB GOOD BEHAVIOXJB— 

concld> 

exercise control over the person bound down, so as 
to ensure his good behaviour in future, is not a 
sufficient ground for his rejection. Ram Perskad 
V. King-Emperor, 6 C. W. N. 693, Adam Sheilch v. 
Emperor, 1 L. B 36 Calc 400, and Jahl v. Emperor, 
13 C. W. N. SO, referred to Jafab Ali PaisJalia 
V. Emperob (1910) . I. Ij. B. 37 Calc. 446 

SUBEACE WATEB. 

See Prescription . 14 0. W. N. 826 

STJBVEY ACT (BEISTG. Y OF 1875). 

ss. 41, 62 — Ordei--Effect of — Suit 

for confirmation of possession — Relief inconsistent 
with plaint. S. 62 of the Survey Act is a bar to a 
suit liy a plaintiff, against ’vvhom an order deter- 
mining a boundary dispute has been made under 
the Survey Act, for confirmation of possession on 
the allegation that he has been in continuous pos- 
session from befoie the order, such an order having, 
under s 41 of that Act, the effect of a Civil Court 
decree, which is binding on the parties as regards 
the question of possession. When the plaintiff 
sues for confirmation of possession on declaration 
of title, alleging that he is in possession, and proves 
his title but fails to prove possession, the Court 
ought not to award him recovery of possession, 
unless on the facts alleged in the plaint the action 
amounts to one for restoration of possession. Amir 
Hossein v. Imanibandi, 11 C L R. 443, and 
Ghampu Dai v Uma Dai, 11 C L. R iSl, distin- 
guished. Btssessuei Koeri V. Ram Purtap 
Singh (1909) . . . 14 C. W. 3Sr. 366 

STJBVEY SETTLEMEISTT, 

See Land Revenue Code (Bom. Act V 
OF 1879), ss 3 (11) AND 217. 

I. L. B. 84 Bom. 686 


STJBVIVOBSHIP. 

See Hindu Law— Partition 

I. L, B. 87 Calc. 703 

STJSPElSrSIOK, 

See Legal Practitioner. 

13 C. W. 3sr, 621 


SUSPEUSIOlSr OP BEOT. 

See Landlord and Tenant. 

14 C. W. N. 446 


T 

TALTTKDAB. 

See OuDH Estates Act ( I of 1869), ss. 8 
AND 22, SUB-S (11) 

I. Ii. B. 32 All. 599 

See Taltjkdars (Gujabath) Act. 

Bights of TahxkdaT— Payments hy 

relatives of tahqdar holding suh-propnetary rights 
m his estate— Rules framed by British Indian 


TAXiUKDAB — contd- 

Association of Oudh for maintenance of such Tela~ 
tives — Basis of calculation of such payments in 
second and third generations — Jurisdiction of Rent 
Court The question between the parties to this 
appeal was as to the true construction of certain 
rules framed in 1867 by the Biitish Indian Asso- 
ciation of Oudh, and agreed to by the taluqdars, 
making provision, inter aha, for maintenance for 
the relitives of the latter holding sub- proprietary 
rights on their estates. The portion of the rules 
applicable was as follow^s This class will remain 
in possession of what they actually had at annexa- 
tion rent-free ’’ dumng their lifetime, but subject 
to the payment m the second geneiation of 25 per 
cent, to the taluqdar, and m the thud 50 per cent., 
and will not have transferable lights. It such 
persons pay the Go\eriiment revenue pin. 10 per 
cent, to the taluqdar they will have hentable rights 
in addition. Held {affirming the decision of the 
Oouit of the Judicial Commissioner), that the bulk 
sum on which the percentages w'eie to be calculat- 
ed was the assumed rental ” w'hich formed the 
basis for the ascertamn ent of the Government 
revenue payable by the Taluqdar (the Government 
revenue i ems halt the “ assumed rental ”). This 
construction had the advantage of giving a fixed 
basis tor calculation, which was greatly m the in- 
terests of the taluqdars with reference to the charges 
on the property, and enabled all parties concerned 
to understand, year after year, and to forecast, 
their exact financial position Payments of 25 
and 50 per cent, respectively on the “gross 
rental ” deinandable in each particular yeai, to- 
gether with 10 per cent, m the sense of the rules 
fas contended for by the appellant, the taluqdar), 
besides being made on a varying basis, might ex- 
ceed not oiSy the Government revenue but the 
entire receipt of rental actually obtained for parti- 
cular years, reducing greatly the nghts of the rela- 
tives in possession as sub-iiroprietors and rendering 
precanous their provision for maintenance. A 
construction w'hich would biing about such results 
was not warranted on a sound reading of the terms 
of the maintenance provisions. The additional 
sum of 10 per cent payable to the taluqdar (at any 
rate by the third generation) for the provision for 
maintenance of a heritable character might, under 
the circumstances that the payments to the taluq- 
dar might not be regular, and that in any view the 
taluqdar’s responsibihty to the Government^ for 
the revenue was full and direct whether he receiv^ 
such payments or not be considered as a reasonable 
comutission or insurance, and had accordingly 
been sanctioned in the rules under construction as 
well as by the rules regarding sub- settlement and 
other subordinate rights of property in Oudh sche- 
duled in Act XXTI of 1 866. The Court of Wards, 
who represented the appellant during his mmonty, 
made, on account of maintenance, certain payments 
to the respondent to which the appellant objected. 
The Court of the Judicial Commissioner declined to 
open up that matter m the present suit, boldmg 
that “ it IS not within the province of a Rent Court 
to determine whether the maintenance was or was 
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A T-i TT A3R-*— 

not payable and their Lordships of the Judicial 
Committee Avere of opinion that that vars a right 
decision Nawab Ali Khan ?; Wahid Ali ( 1909) 

I. Ij. B. 32 All. 92 

TABXJKBABS (GU JABATH) ACT (BOM, 
VI OB 1888). 

S, 31 — Talukdar's estate — Taluldari 

estate— EMe held by a Talukdar on any other tenwe 
The expression Talukdar’s estate means onlj/ the 
estate held by a Talukdar on Talukdari tenure and 
not pro})ert 3 ^ held on any other tenure which is 
distinf^uishable from the former Khodabhai v 
Okaganlal, 9 Boiti L R. 7722 , f Allowed Bhachtj- 
BHA jMavsangji 'b. Patel Vela Dh^noi (1909) 

I. Ii. B. 34 Bom. 65 

TALUQDAB. 

See Talukdar. 

See 1’ ALUKDARS^ (Gujarath) Act. 

— to recover money levied as — 

See Limitation Act, 1877, Sch IT, Arts. 
2, 61, 62, 120 . I. Ii. B. 32 All. 491 


TAX. 


TAXATIOlSr- 

See Tax. 

TAXIBTG OBPICEEl 

See Appeal, valuation op. 

I. Ii. B. 37 Calc. 914 

See Court Pees Act (VTI op 1870k ss. 

5 AND 12, • I. Xi. B. 32 All. 59 

TBlSrAlSrCY, 

division of— 

See Landlord and Tenant 

14 0. W.15r. 335 

TElSTAlSroy BY SUBPEBAlvrCE. 

;S'ee Grant ♦ I. Xi, B. 37 Calc. 674 


TENANT. 


— interested in subject of djlspute— 

See Bispote co^iCEriNiNO land 

I. E. B. 37 Calc. 286 


TEHAKTS-IlSr-COMMON. 

■ Hindu 


Law — Mitalc^ 


sliara — Havghter’s inheriting -property from their 
father— Shares separate and absolute^ When the 
propel ty so inherited is not physically divided, 
it is held by the daughters as tenants-in-common 
and not as joint tenants and theie is no surv]\or 
ship between them. Yithappa v Savitri fl910) 

I. L. B. 34 Bom. 510 


TEISTBEB. 

See Jurisdiction 


TEB'TJBE.HOLDEBS. 

— liability of— 

See Revenue Sale. 

I. E. B. 37 Calc. 559 

TEST AMENT ABY AND INTESTATE 
JUBISDICTION. 

See Probate . I. E. B. 37 Calc, 387 
THEFT. 

See Penal Code, s. 379. 

Penal Code, s. 379 

Theft^Claim of title by the accused— Conviction for 

theft illegal, unless the Court fmdt, the claim to be a 
pietence In a case of alleged theft of fish from a 
tank Mhich the accused claimed to have been^in 
theic possession and not in the complainant’s . 
Held, that if the accused asserts a claim to the 
thing alleged to have been stolen by him, he should 
not be convicted unless the Court is m a position to 
say that the claim is a mere x^Ptence. Dhirendra 
Mohan Gossain v Emperor (1909) 


I. E. B, 34 Bom, 13 


See Transfer op Property Act, s 84 

I. E. B. S3 Mad. 100 


2, . — Penal Code, s, 379 

j)ishonest intention — Retaimng passenger's um- 

brella to make him pay fare, I he accused, an em- 
ployee under a Steamer Company, whose business 
it w'as to check the tickets of passengers, asked to see 
the comx>lainant’s tickets but the complainant not 
having got one, the accused took x^ossession of his 
umbiSla as security that he might be compelled 
to pay his fare : Held, that there being no sug- 
oestion that the accused intended either to get any 
wiongful gain to himself by compelling payment of 
the fare or to cause any wrongful loss to the com- 
plainant who was bound to pay his fare, a convic- 
tion for theft was wrong. Mat abb ar Sheikh v. 
Emperor (1910) . * 14 C. W, N, 936 

THIBD PABTY. 

_ Practice — Third-party 

procedure — Directions, refusal to give— Discretion. 
The general principle on which a Court will issue 
third-party directions is : — (i) That there must 
be a clear case of contribution or indemnity from 
the third party, (ii) that all the disputes arising 
out of a transaction as between the yilamtiff and the 
defendant and between the defendant and a thud 
party can be tried and settled in one suit, and (hi) 
that in cases of contract and sub-contract it must 
appear that the contract between the xilmutiff and 
the defendant has been imported into the contract 
between the defendant and the third party. Under 
the rules now in force the thiid party cannot be 
cited so as to be bound by the trial of one parti- 
cular question which is identical as between the 
plaintiff and the defendant and as between the 
defendant and the third party Baxter v. France 
{No. 2), 17^55], 7 Q. B. 591, followed W. & A. 
Graham & Co. v. Chunilal Harilal & Co, (1909) 
I. E. B. 34 Bom. 423 
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TITLE. 

question of— 

8ee Limitation Act (XV op 1877), ss 5 

AND 7 . . I. L. B, 34 Bom. 589 

1. Priority of Mortgagor 

and Mortgagee — Deposit of Title Deeds — Eight to 
decree for Foreclosure — Equity of Redemption — Sale 
of right, title, and interest of Mortgagor at Court 
sale in execution of decree This was a case ot con- 
tested title to two plots ot land near Mouimem. 
The title of the plaintiii (appellant) was that by 
deed of 26th July 1890 (Ex. B) the property was 
mortgaged to a firm who, by deed of transfer 
dated 8th November 1894 (Ex A), assigned the 
mortgage debt and transferred the security toi it j 
to one A B and he, m October 1895, deposited the | 
title deeds with the plaintiff bv way ot equitable j 
mortgage In 1901 the plaintiff enforced the mort- I 
gage by suit against A B, and on 31st December of | 
that year obtained a decree for sale m default ot i 
payment, m pursuance ot which the right, title ; 
and interest of A E in the property compr»sed in 1 
the above title deeds w’ere sold by auction, and the | 
plaintiff, who bid by leave of the Court, became the | 
purchaser, a ceitificate to that effect under the hand | 
and seal of the Court being endorsed on Ex A. 
The other title was set up by a person who was not 
one of the original defendants (the mortgagois of 
1890), but a person added as a party defendant by 
consent subsequently to the filing of the suit. He 
stated that, after the assignment to A J5 of the 
mortgage debt, the original mortgage was satis- 
fied by the mortgagois making ovei the moitgaged 
property to A B, %vho by deed dated 14th March 
iS95, mortgaged it to the defendant, and he brought 
a suit on the mortgage, and on 21st July 1902 ob- j 
tamed a decree for payment m six montns or fore- 
closure, and, on defa^ilt being made, became ab- 
solute owner of the property. The District Judge 
found (issue 2) that the mortgaged property was not 
made over to A E in satisfaction of the mort- 
gage debt, and so holding, thought it unnecessary 
to decide issue 3, ‘ ‘ Did A B mortgage the property 
to the defendant ? ’ * and issue 4, ‘ ' Did the pro- 
perty, by virtue of the decree of 2 1st July 1902, 
become the absolute property of the defendant ?” 
He held that the plaintiff had acquired the rights 
of the original mortgagee in tne pioperty under 
Ex. B, and gave him a mortgafre decree wath in- 
terest. On appeal, the Chief Court reversed that 
decision, substantially on the giound that A B 
had no interest in the property at the date of the 
sale to the plaintiff It was pointed out, inter 
aha, on appeal to the Judicial Committee that the 
mortgage of 14th March 1895 w’-as a usufructuary 
mortgage on which the defendant had no legal right 
to a decree for foreclosure, that that mortgage, by 
reason of the defendant bemg himself only a mort- 
gagee, the equity of redemption being outstanding 
ia the original mortgagors, was beyond the power 
of the defendant to grant and was therefore void ; 
that the plaintiff was not a party to the decree 
of 21st July 1902, and therefore could not be affect- 
ed by it ; and that, notwithstanding the alleged 


1 TITLE — contd. 

mortgage of 1895, the title deeds remained in the 
possession of A B. Their Lordships were of opi- 
nion that the decision of the Chief Court \vas un- 
tenable, and finding that it w^as impossible to pro- 
nounce a final judgment mthout serious nsk of 
doing injustice to one or other of the two paities 
principally concerned, allowed the appeal, set 
aside the decrees ot the low'er Courts, and remand- 
ed the suit to the District Judge tor finchngs on 
issues 3 and 4 with an inquiiy as to the priority 
between the plaintiff and the defendant, and for 
retrial Maung Tea Hnyin v Maung Mya Scr 
(1909) . . . , I. L. B. 37 Gale. 239 

2. — Title, suit for — Partifeon — 

J Liiisdiction of Givd Court — Permanent tenme — 
Estates Partition Act {Beng VIIl of 1H7S), s.s. 7, 
lit, 149 The plaintiffs and the defendants were 
co-owners ot a certain ialut In the course of 
pioceedings under the Estates Partition Act (Beng. 
VIII of 1876), the plaintiff raised a claim to a miras 
or xjermanent tenure, in respect of certain lands 
comprised m the said taluk The Revenue OfScer 
held in favour ot the defendants that the plaintiff’s 
title to the mims w^as not established. Thereupon, 
the plaintiff sought rebel m the Civil Court, asking 
that his title to the miras be declared. The con- 
tention raised on behalf of the defendants appl- 
lants was that the order of the Revenue Officer 
w’^as made under s 111 ot the said Act, and that 
the suit was not maintainable by reason of s 149 
of the same Act : Held, that s. 1 11 ot the Act pro- 
vided for cases ot peimanent intermediate tenures, 
and prescribed the mode in which partition was to 
take place when the tact of such peimanent tenure 
was estabhshed, and had no application to the pre- 
sent case ; and that a suit for declaration of title to 
the permanent tenure was maintainable, the object 
of s. 149 being not to exclude the junsdiction ot the 
Civil Court m matters which involved a question 
of title. Ananda Kishore OhoudJinj v Dai)i 
Thahmain, L L R S6 Calc 726, referred to; 
Held, further, that if in the couise of a partition pro- 
ceedinii under Bengal Act VTII of 1876, any question 
arose as to the extent or otherwise of the tenure, 
the tenure-holdei not bemg party to the proceed- 
ings, he was not affected m any manner by the 
decision w^hich might be arnved at by the revenue 
authorities for the purpose of partition between 
the proprietors It w^ould be unreasonable to hold 
that a party who appeared before the revenue 
authorities m his character as a propnetor should 
be finally concluded by a decision upon a question 
of title, ‘which would not have been binding upon 
him if he had been a stranger to the proceedings. 
Where the tenant based his title to the permanent 
tenure on the existence of the tenure for 75 years 
and more, prior to the institution of his suit for 
declaration of his title, and on his purchase and pos- 
session from the date of his purchase up to the date 
of the partition proceedings under the Estates 
Partition Act: Held, that under the circum- 
stances the tenancy was a permanent one 
ratan Mandal v, Ismail Khan, I. L. it Calc, ol , 

N 2 



( 359 ) 


DIGEST OF CASES. 


{ 360 ) 


TITIiE — concld^ 

Naha Kumari DeU v. Behan Lai Sen, I. L R 34 
Calc, 902, referred to. Ahdul Waliedj Khan v. 
Shaluka Btht, I. L, R. 21 Calc. 496, distinguished. 
The only effect of such a decree is to decide that 
the tenure is permanent, and the question as to 
whether the rent is or is not fixed in perpetuity is 
left open for decision in a suit properly framed for 
the purpose Jakaki Math CHOtVDHHi’ v . Kali 
Naraih Roy Chowdhp.y (1010) 

I. li. H. 37 Calc. 662 

TOBA GIHAS ALIiOWAlMCE. 

See Peysioks Act, 1871, ss 6, 8, 11. 

L li. B. 84 Bom. 154 

TOBT. 

See OoFTRIBTJaORY NEGLIGENCE 

I. L. B. 84 Bom. 427 

TBABE. 

See Hindu Law — ^Minoe. 

I. L. B. 84 Bom. 72 

TBABE-MABK. 

I Infringement of Trade-mark 

— Besentiah necessary to mainiain action for. It is 
settled law that a dealer in, or a manufactuier of a 
particular article who adopts a name foi that aiticle, 
'whether the name be a purely fancy name or a 
descriptive name, cannot restrain anothei dealer 
from using the same name simply upon and the 
ground that the article so named has acquired a 
reputation, even though it may be that the public 
have grown accustomed to buy the article in 
question only relying on the name and without 
examimng the quality of the article For a man to 
be entitled to restrain another from using a particu- 
lar name with reference to a commodity he must 
show that the pubho have grown to associate that 
particular name with himself as the manufacturer 
of, or dealer m, the article. Barlow v. Gohindrani, 
I, L. R. 24 Calc. 364, referred to. Mahomed Esue 
V. Rajaeatnam PrLLAi (1909) 

I. Ii. B. 83 Mad. 402 

2. — — Infringement of 

Trade’-marh— Registration, effect of—Vendoi's 

mark — Pas&ing-off action — Injunction, variation 

of. An action for the infringement of a trade- 
mark IS maintainable, even though the plaintiff 
be not the manufacturer or .selector of the goods, 
but merely a vendor of them- There is no 
system of registration of trade-marks in India 
which j gives a statutory title. In a suit for 
the infringement of a trade-mark, the plaintiff 
claimed the right to be the exclusive user of a 
flower of a particular design, but his evidence was 
directed to establish that his goods "were recognised 
by the general design of a flower (phul-marka) 
Held,^ that in the circumstances of the case, an 
association had been established between the 
plaintiff’s particular design and the goods sold 
thereunder, and inasmuch as the defendants had 
adopted the plaintiffs’ trade-mark for his own pur- 
poses, the plaintiff w^as entitled to an injunction. 
Although no specific objection w’as taken on appeal 


TB ABE-IVI ABK— — « 

to the form of the injunction ordered in the Court 
of first instance, which proceeded on the erroneous 
assumption that the goods sold by the plaintiff 
'were prepared by him, a variation should be in- 
troduced into the terms of the injunction, so as to 
fit it with the facts as actually established Jawala 
Peasad V Munna Lal Seeowjee (1909) 

L Ii. B, 37 Oale. 204. 

TBAlSrSFEB. 

See Criminal Procedure Code, ss. 526, 

107, 117, 118 . I. L. B. 82 All. 642 

See Hindu Law — Widow. 

14 O. W. K. 10^ 

See Occupancy Holding. 

14 0. *W. 68 

by lessee — 

See Lessor and Lessee. 

I. Ii. B. 37 qalc. 688 

of application^ — 

See Civil Procedure Code, 1008, s 24 

I. L. B. 34 Bom. 41L 

of execution proceedings — 

' See Execution op Decree 

I.Ii.B.37 Calc. 574 

of portion of jote — 

See Landlord and Tenant 

I. L. B. 87 Calc, 687 

of tenants rights — 

^ee Parties . . 14 C. W, 3M. 708 

— Transfer of share of 

a claim in respect of pioperty not in possession, if 
valid. A transfer by a person of a share of his 
claim with respect to property of which he is not in 
possession is valid and operative. An agieement 
between the transferor and the tiansieree that it 
shall not be competent to the formex to confess 
judgment m favour of the defendant or to enter 
into compiomise or mthdiaw the claim m respect 
of the whole oi any part of the subject matter of 
the suit instituted toi the recovery of the property,, 
is valid and should be given effect to Lal Achal 
Ram V. Kaztm Husain Khan, L. R. 32 I A. 113 : 
sc. 9G.W.N 477, followed In such a suit, if the 
transfexor ' ants to vuthdraw, he may be permitted 
to do so, but the smt may proceed at the instance 
of the transferee. Ramdhan Puri v Gossatn 
Dalmir Puri (1909) . . 14 0. W. 13*. 191 

TBAKSFEB OB PBOPEBTY. 

See Transfer of Property Act (IV of 
1882), s. 6, CL. (a) » 

I.Ii.E.82 AH. 88 

TBAiSrSPEB OP PBOPEBTY ACT (lY 
OP 1882). 

ss. 2, 108 (Jh). 

See Landlord and Tenant— Trees. 

I. Ii. B. 87 Calc. 815 



( 361 ) 


DIGEST OP CASES. 


( 362 ) 


TEAlSrSEER OP PEOPBETY ACT <IV 
OP 1882)— conic?. 

s, 6, cl. {a) — Revest sioner — Release 

hy reversioner of interest in ceitain pro- 
missory notes expectant on death of present holder. 
The reversioner expectant on the death of a Hindu 
widow executed a document purporting to be a 
.release in favour of the vidow ot his interest in cer- 
tain Government promissory notes to vhich the 
ividow was entitled during her life Held, that this 
was a transfer of the chance of an heir apparent 
succeeding to property and therefore void. Sham 
Sunder Lai v AcJihan Kunwar, 1 L. R. 21 All 71, 
referred to Haegawan Magan v B iij Nath. Das 
( 1909) . . . I. L. E. 32 All. 88 

• s. 43 — Deshgat Vatan — Mongage — 

Subsequent enlargement of the mortgagoi^s estate — 
Private property — Mortgagee^ s claim to hold the pro- 
pel ty against the mortgagors heir — Regulation XVI 
of 1827 A mortgagee ot D shgat Vatan knew 
that the property which was mortgaged to him was 
land ajipurtenant to an hereditary ofiice and in- 
alienable beyond the hte-time of the mcumhent 
^Subsequently to the mortgage the estate of the 
mortgagor vas enlarged so as to be alienable in 
the lile-time of the holder After the enlargement 
the mortgagee having claimed to hold the property 
against the heir of the mortgagor : Held, that the 
mortgagee took only such estate as the holder of 
the Vatan property was capable of conveying to the 
mortgagee at the time ot the mortgage and that 
the mortgagee could not claim to retam the pro- 
perty in^^Yirtue of the mortgage alter the death 
of the mortgagor. Gangabai v Baswakt (1909) 
I. L. E. 84 Bom. 175 

S, 62. — The rule of lis pendens vill 

operate in favoui of a plaintiff who at the time of 
the transfer as erroneously prosecuting his suit 
in a Court which fiom defect of junsdiction was 
unable to entertain it and in consequence leturned 
it for presentation to the proper Court which 
Court ultimately decreed the suit on the basis 
of a lawful compiomise. Tangob Majhi v 
Jaladhab Deabi (1909) . 14 C, W. K. 322 

s. 53 

See Feabdulejjt Conveyance. 

I. Ii. E. 33 Mad. 335 

Subsequent creditors 

are within the rule in cl. (1) of the section — Pre- 
sumption in cl 2 of section applies to subsequent 
creditors. Subsequent creditors are mtlun the 
rule enunciated in the first clause of s. 53 of the 
Transfer of Property Act and a settlement can be 
■avoided at the instance of subsequent creditors. 
Hussain Bhai v Hap Ismal Sait, 5 Bom. L R. 
255, referred to The presumption in el. 2 of s 53 
of the Transfer of Property Act apphes m the case 
of subsequent creditors Thomas Pillai ?? Motho- 
BAMAN Chbttiab (1909) . I. Ii, E. 83 Mad. 205 

s. 54 — Sale — Compromise — Land worth 

less than S^lOO — Registration of deed, or delivery of 
'possession not necessary. The terms of a com- 


TEA3NSBEE OF PEOFEETY ACT (IV 
OF 1882 ) — corddo 

s. 54 — concld. 


promise affecting a claim to land of the value of 
less than RlOO were reduced to vriting. The 
document was not registered, nor vas the trans- 
action accompanied by delivery of possession. The 
material provisions of the deed vere as follows : — 
You and we are co-sharers. In jom ana our 
land, Survey No 20, there is a veil. Therein you 
and we have a joint share Partition is to be made 
including it After the said (survey) number is 
divided, ue shall give 9 pands moie from our share 
and both of us should put up a bandh (embank- 
ment) in the middle of the veil, and possession and 
enjoyment should be carried on according to our 
respective shaies According to this condition we 
should not cause obstruction to each other One 
who will act in contravention ot this agieement 
V ill be able to reimburse loss v hioh may be caused ’ ’ 
The lover Appellate Court regarded the transaction 
as a sale v'hich under the provisions of the Transfer 
of Property Act (IV of 1882 ) required delivery of 
possession in order to validate it. Edd, that the 
terms of the deed did not bring the liansaction 
vithin the category of a sale, as defined m the 
Transfer of Property Act (IV of 1882 ). Held^ 
further, that the document in question merely 
embodied a compromise betveen the parties and 
was in effect an aclmov ledgment of existing lights ; 
and that therefore no delivery of possession was 
necessary Rani Mewa Kuuar v. Rani Hulas 
Kuwar, L. R. 1 1 A. 157, follo^\ed. Krishna 
Tanhaii V Aba Shetti Patil (1909) 

I. L. E. 34 Bom. 139 


s. 55, el. 4 (6) — Sale — Considei ation 

therefor — Covenant hy purchaser to discharge liabili- 
ties of selPr — Breach of covenant gives rise to action 
for damages only — Statutory charge under cl. 4 (h) 
negatived by contiact to the contrary arising by im- 
plication VTien a purchaser of immoveable pro- 
perty covenants in consideration of the transfer of 
such property to him, to discharge certain liabilities 
of the seller* and further stipulates, that upon his 
failure to do so he shall be liable for any damages 
resulting from such default : Held, that upon 
breach of such a covenant the seller is entitled to 


be compensated in damages but has no charge upon 
the property in the hands of the purchaser under 
s, 55, cl. 4 lb) of Act IV of 1882 To negative the 
statutory chaige afforded by s. 55 it is suffi- 
cient if ‘ a contract to the contrary ’ aiises by im- 
phcation. Webb v Macplierson, L. R. 30 I. A* 
23 S, lefened to In le Albert Life Assurance Com- 
pany V. Western Life Assurance Society, 11 Eg. 164, 
foiloived. Rarmknsluia Ayyar v. Suhramama 
Ayyar, I. L. R 29 Mad. 305, distinguished. Ab» 
•nrrr.T.A BeABY V. MaMMALI BeABY (1910) 

T T- -O QQ 'M'arl OJLR 


— SS. 65 (6) (5), 123 — Registration Act {HI 

of 1877), s. ir^Escemption of assessment in heu of 
services rendered or to be rendered — Document grant- 
ing exemption not stamped or registered — SaZe-— 
Qlfl — Hindu Law — Hibandha. In consideration of 
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services already rendered or thereafter to be ren- 
dered by the defendant to the predecessor-m-title 
of the plaintifi the latter executed two documents 
whereby he released the defendant from payment 
to him of the assessment on certain lands. Those 
documents -^^'Cie not stamped or registered The 
plaintifi sued to recover arieais of assessment from 
the defendant, vho pleaded exemption under the 
two documents. The lo-^er Appellate Court found 
the transaction to be one of sale, and applying s. 
55 (6) (6) of the Transfer of Piox^erty Act, 1882, 
ordered the plaintiff to pay to the defendant uhat 
the Couit calculated to be the equivalent of pur- 
chase-money before he (the plaintiff) could recover 
the assessment : Held, that the transaction evi- 
denced by the documents could not be regarded as a 
sale, for the consideration could not be regarded as 
“ price and even if ft could be assessed in money 
value, it was vitiated by the fact that it was vague 
and uncertain as to future services. Held^ fuithei, 
that the transaction must be regarded as one ot 
gift. It was a gift of the grantee’s right to assess- 
ment ; and such a right is regarded as nibandha m 
Hindu Law and therefore immoveable property. 
The documents not having been registered, the 
gift did not operate. Held, also, that there having 
been no registered instrument m supp>ort of the 
defendant’s title the right set up in defence must be 
negatived. Madhavrao v Kashibai (1909) 

I. L. R. 34 Bom. 287 

s. 59. 

See Attestation. 

I. L. R. 37 Calc. 526 

s. 67. 

See Moetoagee’s bight to an oedee foe 
SALE . I. Ij. R. 34 Bom. 462 

See Peeiod, expiey of the. 

I, Ij. R. 34 Bom. 462 

'See USTJFEXTCTTJARY MOETGAGE. 

I. Ii.R. 34Bom.4e2 

Usufructuary mortgage 

— Bate 'payable within a fixed period — Expiry of the 
period — Mortgagee'’ s right to an order for sale. 
Where under a usufructuary mortgage the mort- 
gage debt IS made payable within a fixed period, 
the mortgage is not purely a usufructuary 
mortgage and the mortgagee has, in the absence 
of a contract to the contrary, the right to an 
order under s 67 of the Transfer of Property Act 
(IV of 1882) that the property be sold after the 
debt has become payable. Mahadap v. Joti, I, L. 
R, 17 Bom. 426, and Krishna y. Ban, 10 Bom. 
L. R 616, explained. Dattambhat Rambhat v 
Keishnabeat (1910) . I. L. R. 34 Bom. 462 

s, 72 — Mortgage — Redemption — 

Purchase by mortgagee of portion of mortgaged 
property — Right of mortgagee to put whole burden 
of mortgage debt on remainder — Enhancement of 


TRA3SrSFER OF PROPERTY ACT (IV 
OF 1882) — contd^ 

s, 72 — contd. 

revenue^ assessed on mortgaged property whose 
mortgagor makes himself liable for it and mortgagee 
pays it to protect property In 1868 a village named 
Kachaura w'as mortgaged to the predecessors of the 
respondent (defendant) , and in 1870 the same 
mortgagor moitgaged 11 biswas of Kachauia and 6 
biswas of anothei village called Agrana to the same 
mortgagee Under the terms of the later mort- 
gage, the moitgagee was to have possession of the 
mortgaged pioperties, realize the lents and piofts, 
and pay theiewith the Government revenue w'hich 
w^as separately assessed on the t\vo shaies • out ot 
the balance he w as to retain the interest ot the loan, 
and pay the mortgagoi a yearly sum as malikaiia. 
As a tresh settlement w'as m piogiess the mortgage 
further piovided that “if at the recent settlement 
the Government revenue is enhanced or decreased 
to some extent I (the mortgagoi) shall be entitled 
to and liable for it, and the mortgagee shall have 
nothing to do with it.” The revenue on the two 
properties was enhanced, on Kachaura by R895, 
and on Agrana by R469 In 1873 the equity of 
redemption in Agrana w as purchased by the prede- 
cessor of the appellants (plaintiffs) w^ho after v\ards 
sued and obtained a decree for the apportionment of 
the malikana due in respect of his share of Agrana, 
which amount they subsequently received annually, 
less the enhanced amount of the Government reve- 
nue assessed on it. In 1878 the mortgagee puichas- 
ed the w^hole of Kachauia in execution of a decree 
obtained by him on the mortgage of 1868, but he 
only obtained possession of an 1 1 bisw a share of it. 
The moitgagee had from the date of the enhance- 
ment up to the time of Ins purchase paid the en- 
hanced revenue assessed on Kachaura for which 
the mortgagor had made himself liable on the 
terms of the mortgage In a suit by the appel- 
lants to redeem their 6 bisw'as share of Agrana on 
payment of a pioportionate amount of the mort- 
gage money, and for surplus profits if any. Held, 
by the Judicial Committee (affirming the decree 
of the High Court), that Agrana w^as liable for 
the whole mortgage debt, and the appellants 
could not therefore redeem on payment of only 
a proportionate amount. Held, also, (reversing the 
decree of the High Court), that m calculating the 
amount to be paid on redemption the mortgagee 
was not entitled to tack on to the mortgage debt the 
amount he had paid for the enhanced revenue on 
Kachaura The mortgagee w as, on the terms of the 
mortgage, liable to pay the Government revenue. 
The clause as to the enhanced revenue could not be 
construed as meaning that the mortgagor agreed 
to pay every year separately the enhanced revenue, 
nor did it alter the liability of the mortgagee to 
meet the demand for the Government revenue. In 
the case of Agrana he had protected himself by 
deducting the enhanced revenue from the malikana t 
but he had omitted to do so in the case of Kachaura, 
and could not now be allowed to throw the burden of 
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his laches on Agrana. It was not the mortgagor 
who was seeking to redeem the propert}^ and an 3 ^ 
equity that might have been invoked against 
him, did not, in their Lordships’ opinion, arise as 
against the appellants. Bohba Thaktjb Das v 
COLLECTOE OF AlIGABH (1910) 

I. L. E. 32 AU. 612 

S. 73 — Fuim created and registered 

after mortgage of revenue-paying estate — Act XI 
of 1S59, ss. 4Q, 41 — Decree on mortgage against 
proprietor and putmdar — Sale of estate for arrears of 
revenue — Transfer of hen to sale-proceeds if relieves 
putni interest from liability to sale. The proprietor 
of a revenue-paying estate executed mortgage in 
favour ot A and subsequently granted a pntni to B 
i\ho bad it registered under s, 40 ot Act XI of 1859, 
The mortgagee, A, obtained a deciee on his mort- 
gages in a suit in which the putmdar B vas made 
a party. After the decree the estate was sold for 
arrears of revenue subject to the encumbrance of 
the putni The mortgagee vuthdraw the surplus 
sale-proceeds in part satisfaction of his decree and 
for the unsatisfied balance applied for sale oi the 
putni interest : Held, that s. 73 of the Transfer of 
Property Act by providing that the mortgage-ken 
is to he transferred to the surplus sale-proceeds did 
not relieve the pvtni from liabihtjr to sale in satis- 
faction of the mortgage decree. A mortgagee is 
not hound, upon receipt of notice of an application 
for registration of an incumbrance under s 41 of A ct 
XI of 1859, to oppose such application Queers : 
Whether such opposition by a mortgagee vouid be 
a sufficient ground for the rejection of the applica- 
tion by the revenue officer. Knsto Dass Kundco y. 
Bamhant Boy CJiowdhry, L L R. 6 Calc. 142 ; Gosto 
Behary Pyne v Shib Nath Dut, 1. L, R 20 Calc 
241 ; Kamala Kant Sen v. Abdul Barkat, 1. L. R 27 
Calc, 18 T considered. Stjsilabala Pa st v . Dd^a- 
BANDHtJ Xanbi (1909) . . 14 C. W. 186 

s. 74. 

See Mortgage . I. L. E. 37 Calc. 589 

Mortgage — Prior and 

subsequent mortgagees — Bight of purchaser of 
mortgaged property in execution of a decree of a 
subsequent mortgagee who has paid off a first mort- 
gage as against a second mortgagee suing for sale 
A mortgaged certain property first to B and after- 
wards to G and finally sold it to D. D mortgaged 
the property to E, who paid of£ P’s mortgages and 
brought the property to sale in satisfaction of his 
own mortgage, and it was purchased by M. Held, 
on suit for sale on his mortgages by 0, the second 
mortgagee, that M was entitled to hold up as a 
shield against G the mortgages in favour of B, which 
had been satisfied by E. Kallu v. Sant Lai, All. 
Weekly Notes (1896) 129, Baldeo Prasad v. Uman 
Shankar, I. L. B. 32 All 1, and Mamra:} v. Bamp 
Lai, 7 A. L. J. 15, referred to. Baijnath v. Murli- 
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dhar. All Weekly Notes (1907) S5, distinguished. 
Mati-ullah Khax V. Baxwabi Lal 

I. D. E. 32 All 138 

ss. 76, 92. 

See LmiTATiox" Act, s S3, Sen IT, Arts. 
36, 115, 116 . I, L. E. 33 Mad. 71 

S. 83 — Deposd paid to mortgagee — 

Balance of mortgage debt promised — Mortgage net 
discharged The consequences re&ultins: tiom a 
payment into Couit under s. S3 ot the Tiansfer of 
Property Act, 1882, only occur when the amount 
paid in is found to be or is accepted by the mort- 
gagee as being equivalent to the full amount due 
under the mortgage m suit. Har Dayal v. Pirtiii 
SixGH (1909) . . . I. L. E. 82 All 142 

s. 84 — Tender, uhat amounts to. Under 

s. 84 of the Tiansfer of Property Act, interest 
ceases to run on the pimcipal amount fiom the 
date of tender ; it is not necessary that the mort- 
gagor should, after such tender, ah\a\'S keep the 
money readj^ foi payment. Velayuda Naickee v. 
Hyder Hussain Kean Sahib (1909) 

I. L. E. 33 Mad. 100 

s. 85 — Suit upon mortgage — Mortgage 

executed by adult memberd of the family — Suit brought 
against all members excepting a iiiinor — Decree — 
Sale of mortgaged property in execution — Minor 
seeking to exempt hx^ share from sale — Repre- 
sentation of the minor by the adult members. A 
Hindu family living jointl}^ consisted of S, his son 
M, and his two grandsons S^ and B (minors) hj a 
piedeceased son. 8 mortgaged a house for pur- 
poses allowed by Hindu law The deed of mortgage 
was signed hy 8 M and S"^, represented by his 
mother. The mortgagee sued on the mortgage and 
joined S, M and as party defendants. The smt 
passed into a decree, m execution of wffiich the house 
was sold at a Court auction and purchased by the 
plaintiff In a suit by the plaintiff against M, 8"^ 
and B (8 having died) for possession of the house, 
B claimed to exempt from the sale his share in the 
house which was oue-tburth, on the ground that as 
yvas not a party to the suit, he was not bound by 
the deciee. Held, that though E \vas omitted 
from the suit he was represented by the adult 
members, wffio were the managing members of the 
family. Held, also, that the debt w^as contracted 
by S. the giandfather of B, and B \^as bound hy 
it unless it had been conti acted for illegal or im- 
moral purposes. Razmeieishna v. ^ inayak; Xara- 
YAN (1909) . . I. D. E. 84 Bom. 354 

s. 89. 

See Mortgage . I. D. E, 37 Gale. 897 

s. 90 — Civil Procedure Code (Act XIV 

of 1882), ss. 43 and 50 — Transfer of Property Ad 
{IV of 1882), s 90 — Suit to recover mortgage-debt hy 
sale of mortgaged and unhypothecated property — 
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Decree against mortgaged property alone — Sale — 
Amount realised not sufficient — Application fo) sup- 
plemental decree to recover balance by sale of other 
property — Limitation — Putting foruard allegations 
at a late stage. In a suit upon a mortgage dated the 
18th April 1887 the plamtifi claimed, on the 18th 
April 1899, to recover the mortgage-deht by sale of 
the mortgaged property and the balance, if any, 
from the non-hj/pothecated property of the mort- 
gagor. The decree was passed in plaintift’s favour 
against the mortgaged propeity alone. The amount 
realized by the sale of the mortgaged property 
being insufficient to satisfy the decree, the plaintiff 
applied under s. 90 of the Transfer of Property Act 
(IV of 1882) for a supplemental deciee against the 
other property of the mortgagor. The first Court 
found that the claim for a personal decree against 
the mortgagor was time-barred. On apjieal by 
the plaintiff, he attempted to piove that the claim 
was w ithin time owing to an intermediate payment 
by the defendant but the Apirellate Court found 
that the plaintiff failed in his attempt and con- 
firmed the decree. On second appeal by the plaint- 
iff • Held, confirming the decree, that the mort- 
gage in suit being of the year 1887 and the suit of 
the year 1899, the plaintiff’s right to a per'^onal 
decree against the mortgagor w^as time-barred, the 
plaintiff having failed to show the ground on wffiich 
exemption from the law of limitation was claimed. 
Held, further, that the plaintiff could not be al- 
lowed at a late stage of the suit to bring forw'ard 
for the first time allegations which it was neces- 
sary to prove in order to show that he w'as en- 
titled to a further decree against the defendant 
personally. Gxjlam Hxjssetn v. Mahamadalli 
Ibrahim Ji (1910) • I, L. R. 34 Bom. 540 

s. 95. 

See Mortgage • 14 C. "W*. RT. 617 i 

s. 99. 

See Mortgage « 14 C, VT. RT. 579 

S. 101 — Prior and subsequent 

mortgagees — Purchase of mortgaged property 
by prior mortgagee — Suit for sale by subsequent mort- 
gagee Heldf that a prior mortgagee who had in 
the exercise of a right of pre-emption purchased 
the property mortgaged to him had a right to he 
repaid the money due in respect of his mortgage 
before a subsequent mortgagee could bring such 
property to sale in execution of a decree on the 
mortgage held by the latter. Baldeo Prasad v, 
UMAisr SumKAB (1907)3 . I. L. R. 32 AIL 1 
s. 105 — Lease — Proof — Kahuhvat exe- 
cuted by alleged lessees if sufficient A kabuliyat 
by itseH does not prove a lease, being only an under- 
taking by the prospective tenant to take the lease. 
Nand Lai v. Hanuman Las, 1, L, JR. 26 All, 368 ; 
Kashi Gw V. Jogendra Nath Ghose, I. L. B, 27 All, 
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136 ; Turof Sahib v. Esuf Sahib, I, L, B, 30 Mad. 

322, approved. Nilmamtjd Sarkar v. Boxtl 
Das (1909) , . . 14 O. W. IS*. 73 

ss. 107, 108 (6). 

See Civil Proceditre Core, 1882, s 375. 

I. Ii. B. 33 Mad. 102 

8.108. 

See Lessor anr Lessee. 

I. Ii, R. 37 Calc. 683 

Failure of lessor to 

put lessee in possession — Absence of request by 
lessee to be put in possession — Applicability of section 
to agnciiltural leases. In a case w here the lessor 
does not put the lessee m possession, but there is 
no obstruction or likelihood of obstruction to the 
lessee taking possession of the same, and he neither 
tiies nor requests the lessor to put him m posses- 
sion. Held, m a suit by the lessor for rent, that 
the lessee is liable Naeayanaswami Nairu Gartt 
V . Yerramilli Ramakrishnayya (1910) 

I. Ii. B. 83 Mad. 499 

s. 108 (;). 

See Lanrlord are Tenant. 

I.L. R. 37 Calc. 377 

ss. 108,117. 

See Landlorr and Tenant. 

. L. R. 87 Calc. 723 

8. 123. 

See OuDH Estates Act (I of 1869), ss. 

13, 16 AND 17 . I. Ii. R. 32 All. 227 

ss. 130, 181, 184 — Transfer of debt, 

notice of — Duty of debtor on receiving notice from 
transferee. Where a creditor hypothecates a debt 
due to him and authorises the person to wffiom the 
debt IS hypothecated by pow^er-of-attorney m writ- 
ing to recover the debt from the debtor, the debt is 
absolutely transferred to the transferee under s. 130 
of the Transfer of Property Act. Notice of the 
transfer is not necessary to perfect the title of the 
assignee but until the debtor receives notice of the 
assignment in accordance with law his dealings 
wuth the original creditor will be protected. The 
notice of transfer need not necessarily be free from 
any condition or qualification A debt was assign- 
ed absolutely, and the debtor received notice of 
assignment from the transferor, wffio at the same 
time requested the debtor to pay only if the hability 
forming the consideration for the transfer was not 
discharged. The debtor also received notice of 
the assignment from the transferee who claimed 
payment. The transferee did not represent that 
he had discharged the claim on account of which 
the transfer was made. The debtor after receiving 
the above notices refusing to recognise the assign- 
ment paid the amount to the transferor : — Held, 
that the payment was inoperative and that the 
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transferee was entitled to recover from the debtor. 
If the fact of the assignment or its validity is dis- 
puted, the only sale course for the debtor who has 
received notice of the assignment is not to pay 
either party but to ask them to interplead. 
Wtlham Brandfs Sons 6c Co. v. Dunlop Rubier 
Co., [IQOS] A 0. 454, referred to Gopalakeishna 
Iyee V. Gopalakbishna Iyee (1909) 

I. L. B. 33 Mad. 123 

s. 168, el. (o) — P? mciple applicable 

to agricultural lenses — Mulgem tevant has no right to 
fell Umber standing at time of grant Although 
Chap. V of the Transfer of Propeity Act does not 
agricultural leases, the principles embo- 
died therein may be applied to such leases. The 
rules contained in s. 103 (h) (o) vill apply to mul- 
gem leases and a mulgem tenant is not entitled to 
out trees standing at the date of grant The law 
applicable to occupancy tenants will not apply to 
such leases as the former is not a tenant but one 
holding divided ownership. Oanci-amma v Bhom- 
MAKKA (1909) . . I. Xi. B. 33 Mad. 253 

TBAKSPEBABILITY. 

See BuiLDiiTa Lease 

I. L. B. 87 Calc. 877 

TBAWSIT. 


duration of— 


See Sale of Goods Act (56 and 57 Vio. 
c. 71), ss 45 AND 47 

I. L. B. 34 Bom. 640 


TBEES. 


— right of removal of— 

See Landloed and Tenant 

I. li. B. 37 Calc. 815 


Trees planted after lease 

— Right of removal of trees by tenant — Fixtures, 
doctrine of — Bengal Tenancy Act {Till of 1885), 
s.'^2B-~ Transfer of Property jLct{lV of 1882), ss 2, 
108 (h) In the absence of any special provision 
in a lease granted before the Transfer of Propeity 
Act (IV of 1882) came into force, the property in 
the trees planted by the lessee after a laimi lease had 
been granted does not vest m the landlord The 
rule laid down in s. 108, cl (h) of the Transfer of 
Property Act (IV of 1882), has no application to 
such a case. The lease in the present case not 
being for agricultural or hoiticulturai purpose, 
s, 23 of the Bengal Tenancy Act has no apphcation. 
The doctrine of the English Law’ of Fixtures can- 
not be appropriately extended to this country on 
equitable grounds. Bam v. Brand, 1 App. Cas. 
762, Mears v. Callender, \X90T\ 2 Gh. 388, Blues v 
Maw, 2 Smiths Leading Cases 189 : 3 Fast 38, 
Ness V. Pacard, 2 Peters 137, referred to. The 
Law of Fixtures is not recognised under the Hindu 
or fMahomedan laws. Thahoor Chunder Para- 
manich v, Ramdhone Bhuttacharfee, 6 W. R. 228 ; 


TBEE 8 — concld‘ 

B. L. R F. B. 595, Secretary of State v. Charles 
worth Pilling eh Co., I L R 26 Bom. 1, Kliodeeram 
Serma v. Tnlochan, 1 Mac Sel Rep. 35, Janhee 
Singh Y. BuhJicorep Singh, i 1856) Beng S JD A 761, 
Pogose V. Nyamvioollah, [18)8) Beng S. D At. 
1517, Erl') Bhoohwn v Labee Dyal, {1863) 2 Agra 
8. D. A. 480^ Kdlee Pershad Duit v Gouree Pershad 
Diitt, 5 R. 108, relied upon Before the parsing 
of the Transfer of Property Act the doctrine of the 
English Law of Fixtures did not prevail m this 
counti y, and the provisions of that Act substanti- 
ally reproduced the law on this subject as recognised 
by Hindu and Mahomedan jurisprudence Ismai 
Kani Rowthan v. Nazarah Sahib, 1. L. R. 27 Mad. 
211, referred to. Mopiz Sheikh v. Rasik Lil 
Ghose (1910) . . I. Ii. B. 37 Calc. 815 

TBESPASSEB. 

See Record-of-Rights. 

14 C. vr. K*. 812 

TBIJST. 

See Mahomedan Lvw — I'eust. 

I. Ii. B. 34 Bom. 604 

TBXTSTEE. 

See AIortgage , . 14 0. W. IST. 579 

appointment of— 

See Religioits Endowments Act (XX 
OF 1863), s. 5 . 14 C. W. 1104 

loan by— 

See jMahomedan Law — Endowment 

I. Ii. B. 27 Calc. 179 

Powers of investment of trustee 

— Investment by trustees, who ate metnhera of a 
firm, in the firm under direction of cestui que trust 
— Firm does not hold the money in a fiduciary 
capacity — Indian Trusts Act, s 51 VTiere the 
settlor appoints the membeis ot a banking 
firm as trustees and directs them to invest 
the trust funds with the firm m deposit account 
wuthout any directions which would constitute the 
firm a trustee, such funds are, when invested, held 
by the firm as its own propeity and the relation 
between the firm on the one hand and the trustees 
and settlor on the other is merely that of debtor and 
creditor On the banl-cruptcy of the firm such 
amount cannot be recovered in full, but can only 
be proved as a debt The doctiino embodied m 
s. 51 of the Trusts Act that a trustee cannot use 
trust funds for his o%vn profit does not apply where 
the settlor directs such use In re Beale. Ex parte 
Gorhridge, L R 4 Gh D. 246, lefeired to. Offi- 
cial xAssignee of Madras v . 'KETSHNAs^yAMI Xaidh 
(1909) . . • I. E, B. 33 Ma»d. 154 

TBirSTEE OF TEMPBE. 

See Specific Relief Act, ss. 9. 42 

I. Ii. B. 33 Mad. 452 

TBtrSTEES OF CASTE- FIENDS. 

See Trusts Act (II of 1882), ss 5 and 6. 

I. B. B. 84 Bom. 467 
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TEtrSTEBS ACT (XXVII OE 1866). 
s. 3. 

See Mabomedak Law — ^AVatcf. 

I. L. E. 87 Calc. 870 

TEUSTEES* AND MOETCAGEES’ 
POWEES ACT (XXVIII OP 1866). 

. 45. 

See Mahomedan Law — Wake. 

I. li. E. 37 Calc. 870 

TETTSTS ACT (II OP 1882). 

ss. 5 and 6. 

See Caste questions, jctrisdictioit oe 
Civil Couets m 

I. E. E. 84 Bom. 467 

See Civil Peocedbre Code (Act V oe 

1908), s 151 . I. Ii. E. 34 Bom. 467 

See Trustees of caste funds 

I. Ii. E. 34 Bom. 467 

Caste fund — Tiustee of caste funds — 

Extent of rujfit to inspect documents — Demand and 
refw^al — Jurisdiction of Civil Courts in caste 
questions — Application of Indian Trusts Act {11 of 
1882), s$ 5 and 6, to creation of trusts of caste funds 
— Civil Procedure Code {Act V of 1908), s. 151. As 
a result of dissensions in a Hindu caste, a suit was 
filed by the plamtifi, a tiustee of certain caste 
funds and member of the Mand-ging Committee, 
against the defendant, a co-trnstee and the Presi- 
dent of that Committee. The plaintiff prayed for 
a declaration that he had the right to inspect all 
books and documents of the Mahajan Managing 
Committee, Sub-Committee and Trustees, and for 
an injunction restraining the defendant from in- 
terfering '\\ath him m the exercise of such right 
The only two documents about which there \\as 
any real controversy were the minutes of the Sub- 
Committee and the correspondence file of the Ma- 
hajan. Held, that as trustees of the Derasar and 
Sadharan funds, the plaintiff had no right, either 
in law” or by virtue of any caste rules, to the roving 
inspection claimed. Bank of Bombay v. Suleman, 1. 
L. R S2 Bom 468, 474, referred to. Held, fur- 
ther, that the Mahajan fund of this casto being a 
purely secular fund the Indian Trust Act applied, 
and the plaintiff could not claim to have been made 
a trmstee of that fund merely by virtue of a caste 
resolution and his own letter of acceptance. Held, 
further, on the evidence, that there had been no 
express demand addressed by the plaintiff to the 
proper quarter, and no refusal by the defendant 
such as would be necessary to enable a suit of this 
character to succeed Held, further, that where 
nghts to property are not involved all matters of 
internal management must be left to the decision 
of the caste The question in dispute was in reality 
a question between the caste and a section, 
apparently a small section, of the caste led by the 
plaintiff, and as such it w^as outside the Court’s 
jurisdiction in accordance with the decision in 
Hemchand v. Savai-chand, 1 L. R. 5 Bom. 84 F. N., 


TEITSTS ACT (II OP 1882)— cowei^. 

ss. 5 and Q^concld. 

Lalji Shamp v. Walp Wardhman, 1. L. R. 19 Bom. 
507, referred to and distinguished. Held^ lastly, 
that w^hen according to well-established piinciples 
certain questions have been removed from the 
jurisdiction of the Court, they cannot be brought 
within the jurisdiction under s. 151 of the Cnal 
Procedure Code (Act V of 1908). Jethabhai 
Naesby V. Chapsey Coovbeji (1909) 

I. Ii. E. 34 Bom. 467 

s. 86 — Lease by trustee — Lease by 

trustee for term exceeding twenty-one years not void 
but only voidable A lease by a trustee for a term 
exceeding tw'enty-one yeais is not void and illegal 
under s 36 of the Indian Trusts Acts, but only 
voidable at the instance of the cestui que trust 
Kadie Ibeahi Rowthen i\ Aeunachellam 
Chettiae (1909) . I. L. E. 83 Mad. 397 

s. 51. 

See Teustee, powers of Investment 

OF . . I. L.E. 33Mad.l54 

u 

ULTRA VIRES 

See Assessment I. L. E. 37J Calc. S 74 i 

See Prosecution — Bye-t-aws. 

I. L. E. 37 Gale. 545 

UNCHASTITY. 

See Hindu Law — Maintenance. 

I. L. E. 34 Bom. 278 

UNDERGROUND EIGHTS. 

See Landlord and Tenant. 

I. L. R. 37 Calc. 723 

See Mineral Rights. 

UNDEE-TENUEE. 

See Revenue Sale. 

I. L. E. 37 Calc. 559 

Execution sale — Efiect of sale of 

underJenure by co-sharer landlord for arrears of 
rent — Non-registration of purchase in execution sale 
by the whole body of landlords — Locus standi to 
maintain a suit — Rent Recovery Act {X of 1859), ss. 
27, 105, 106, 108, 109 and 110— Civil Procedure 
Code {Vlll of 1859), s 259 — Landlord and Tenant 
Procedure Act {Beng. Vlll of 1865). While under 
s. 105 of x\ct X of 1859 which contemplates a 
decree by the landlord, or the whole body of land- 
lords, for an arrear of the entire rent due in respect 
of an under-tenure, it is the tenure that is sold, 
tinder s. 108, which does not contemplate a decree 
for an arrear of rent, but a decree for money due on 
account of a share of rent and a suit for it by only 
a sharer in a joint undivided estate, it is only the 
right, title and interest of the judgment-debtor in 
the under-tenure that passes. Doolar Chand Sahoo- 
v. Lala Chaheel Chand, L. R. OLA. 47 ; 3 0. L. R. 
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ITKDER.TElSrURE— 

661, and Shamchand Kundu v. Brojonath Pal Chow- 
dhry, 12 B L. E, 484 ; 21 W. E. 94, follo'wed in 
principle. The purchaser of an under-tenure 
under s. 105 of Act X of 1859 is entitled to maintain 
a suit for possession against a subsequent purchaser 
under s 108, though he has not got his name regis- 
tered m the landlord’s sherista Kristo Ghunder 
Chose V. Eaj Knsto Bandyopadhya, /. L E. 12 
Calc. 24, followed. L'achhinarain Mitter v. Khettro 
Pal Singh Eoy, 13 B R E. 146 ; 20 W. E. 380, 
referred to. Patit Shahu v. JSa,n Mahanti, 1 L E, 
27 Calc. 789, distinguished Bichitmnanda Eoy v. 
Behan Lai Pandit, 6 0 L J. 89, questioned The 
naere fact that a person cannot succeed in a suit 
does not mean that he has no locus standi to main- 
tain the suit It is only where the Legislature 
distinctly or m effect provides that certain condi- 
tions must be fulfilled to entitle a person to main- 
tain a suit, and those conditions precedent are not 
fulfilled that the person has no locus standi to sue. 
Niladei Mahakti V . Bichiteajtand Roy (1910) 

1. L. R. 37 Calc. 823 

UNDUE INFLUENCE. 

See CoNTEACT Act (IX of 1872), ss. 16 

AND 19 A .1. L. R. 32 All, 589 

UNHYPOTHECATED PROPERTY. 

See Teansfee of Pkopeety Act (IV of 
1882), s. 90 . I. L. R. 34 Bom. 640 

UNITED PROVINCES LAND REVE- 
NUE ACT (III OF 1901). 

ss. 66, 86 — Market— to levy 

tolls — Cess. Held, that the levy by the owner of a 
private market of market dues at so much per 
head for every beast sold and of rent for land 
occupied by stalls is not illegal. 8 uJchdeo Prasad v. 
NihalChand, I. L E. 29 All 740 distinguished. 
-Sadanand Pande V . Ali Jan (1910) 

I. L. R, 32 AIL 193 

ss. lU, 112— Private partition— 

Lands held under a private partition claimed by non- 
applicant — Ho question of proprietary title— Appeal 
When in a suit for partition of revenue paying lands 
one of the non-applicants alleged that under a 
pnvate partition he w’^as in possession of certain 
lands and claimed those lands for himself, and the 
Collector in appeal ordered those lands to be given 
to him : Held, that no question of pioprietary title 
was raised and no appeal lay to the District Judge 
against the order of the Collector, Tulsi Eai v. 
Gate Earn, All W. N. (1904) 225, followed. 
Muhammad Jan v. Sadanand Pande, I. L. E 28 
All. 394, distinguished. Mumammad Nasae-Ullah 
Khan v . Muhammad Ishaq Khan (1910) 

I. L. R. 32 Ail. 623 

ss. 142, 143, 146. 

See Penal Code (Act XLV of 1860) s. 
225B . , LL. R 32 All. 116 


UNITED PROVINCES MUNICIPALI- 
TIES ACT (I OF 1900). 

s. 147 — Municipal Board — Jurisdiction 

— Prosecution in respect of maiter concerning which 
a civil suit was pending The plamtifE to a suit 
against a Municipal Board was permitted bjr 
the Court to erect certain structuies as specified in 
the decree of the Court Subsequentlj’ a dispute 
arose as to whether the structures which the plain- 
tiff had erected weie within or in excess of the 
pou ers given to him by the decree, and the Court 
decided, and the Board did not contest its decision, 
that the plaintiff had exceed^ his rights under 
the decree, and that some portion of the said 
structures must be demolished The Board mean- 
while took action against the plaintiff under s 147 
of the United Provinces Municipalities Act, 1900. 
Held, that it was not open to the Board to prose- 
cute the plaintiff in respect ot the structures, 
pending the decision ot the Civil Court and to conti- 
nue the prosecution after its decision Eimpeeoe 
V . Baldeo Peasad (1910) . I. L. R. 32 AIL 620 

UNLAWFUL ASSEMBLY AND THEFT. 

See Judgment of Appellate Couet, 
contents of . 1. L, R. 37 Calc. 194 

UNLAWFUL RECRUITMENT. 

See Emigration . I. L. R. 37 Calc. 27 

USUFRUCTUARY MORTGA<3*E. 

See Mortgage . L L. R. 34 Bom, 128 

Transfer of Property 

Act (77 of 1882), s. 67— Usufructuary mortgage 
— Debt payable within a fixed period — Expiry of 
the period — Mortgagee^ s right to an order for sale* 
Where under a usufructuary mortgage the mort- 
gage debt is made payable within a fixed period, 
the mortgage is not purely a usufructuary mort- 
gage and the mortgagee has, in the absence of a 
contract to the contrary, the right to an order under 
s 67 of the Transfer of Property Act (IV of 
1882) that the property be sold after the debt 
has become payable Mcthada'ji v. Joii, 7. L* 
E. 17 Bom. 425, and Krishna v. Bari, 10 Bom L. 
E. 615, explained. Dattambhat Rambhat ^ 
Krishnabhat (1910) . I. L, R. 34 Bom, 462 


V 

VAKIL. 

VahiV s right to appear 

before a Judge sittirg on the Ongmal Side of 
the High Couit — Application to file warrant of 
attorney — Extraordinary Civil Jurisdiction — Civil 
Procedure Code {Act XIV of 1882), s. 635— Civil 
Procedure Code {Act V of 1908'^, ss 119, 129. A 
vakil of the High Court applied before a Judge 
sitting on the Original Side of the Com^, 
claiming a right to file a warrant of attorney in 
respect of a suit pending before the Midnapore 
District Court, in which a rule had been issued call- 
ing upon the plaintiffs to show cause why the suit 
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VAKID — concld* 

should not be transferred to the High Court in its 
Extraordinary Original Civil Jurisdiction : Held, 
that having regard to the long-continued course of 
practice during which vahils never appeared on 
the hearing of such applications, the present ap- 
plication should be refused Held^ further, that 
the Ciiul Procedure Code of 1908 has nothing to do 
with a matter governed by old rules in force liefore 
1909 In re A Vakil’s Application (1910) 

L Ii. B, 37 Calc. 853 

^AliUATIOIsr. 

See Privy Council. 

14 C. W, B*. 651; 872 

VALXJATIOlSr OF APPEAL. 

Court-fees Act [VII 

oflS7C%s, 5, Sch, I, Art I, andSch II, Art 17, 
cl [6) — Valuation of appecd when no amount dammed, 
hut habiUty of certain 'properUe<i disputed — Memo- 
randum of appeal — Taxing Officer — Acceptance of 
court-fee hy Deputy Begisirar, fnahty of Where 
the appellant in an appeal against a moitgage decree 
does not dispute the amount decreed, but raises the 
Q^uestion of the liability of certain properties, the 
value of the appeal for the purpose of the court- 
fees IS the value of such properties. Sch II, Ait. 
17, cl (6) of the Court-fees Act (VII of 1870) has 
no application to such a case Kesavarapu Bama- 
krishna Beddi v. Kotfa, Kota Beddi, I. L B SO 
Mad 96, Bunwari Lai v. Day a SunJeer Misser, 13 
C 4W', N, 81 S, referred to. A memorandum of 
appeal was admitted hy the Deputy Registrar of 
'the High Court, and no question was raised as to 
the sufficiency of the oomt-foes At the hearing of 
the appeal, it was objected on behalf of the respond- 
ents that the court-fee was insufficient * — Heldp 
that there having been no decision under s 5 of the 
Act by the Taxing Officer, vho was the Registrar 
of the High Court, it was open to the respondents 
to raise the objection at the hearing of the appeal. 
Kndun Chetti v Deputy Collector, Bellary, I L. B. 
21 Mad. 269, referred to. Jugal Pershad Singh 
V. Parbhu Narain Jha (1910) 

I. L. B. 37 Gale. 914 

VALXTATIOIsr OF BESIDEISTTIAL PBO- 
PEBTY. 

Land AcqmsiUon Act 

(I of 1894) — Compensation — Valuation of resi- 
dential property- — Elements to he considered — Evi- 
dence before Acquisition Officer — Practice. The 
income of a property whether actual or imaginary 
is no doubt one of the recognised starting points for 
a valuation, hut it is a mistake to think that it is 
the only elernent to be taken into consideration. 
In the case of residential property to endeavour to 
arrive at the market value solely on the basis of an 
hypothetical rent, may work grave injustice to the 
-owner. There are commodities which may possess 
a value in the market not for the return they give on 
capital invested but for the advantages and en- 
joyment which accrue from their possession, Resi- 
tdential property — ^in the sense of property which a 


VALITATIOIS’ OF RESII)E3S*TIAL PBO- 
PEBTY — conoid. 

purchaser wishes to acquire for his own residence — 
is such a commodity The first question to deter- 
mine is whether there is a demand, and if there is a 
demand the original cost is the niOvst important 
element for consideration. It is the duty of legal 
practitioneis attending before the Acquisition Offii- 
cer to assist him in arriving at a valuation hy put- 
ting before him all the information and materials at 
their disposal. In the matter of Land Acquisition 
Act In the matter of Government and Sukha- 
NAND (1909) . , I. L. B. 34 Bom. 486 

VALXTATIOlSr OF SUIT. 

Adoption • I. L. B, 87 Calc. 860 
See Appeal . . 14 C. W. 33^*. 343 

Suit to set aside Adoption — 

Munsif, wisdiction of — Forum — Piachce Accord- 
ing to a long-standing practice, a suit to set aside 
an adoption is, for the purposes of j urisdictiou, 
mcapa) >ie of valuation : and it is competent to the 
plaintiff in such a suit to value the relief claimed, 
and that va'> nation determines the forum to 
decide the suit Aklemannessa Bihi v. Mahomed 
Hatem, 1. L. B 31 Calc 849, commented on Jan 
Mahomed Mandal v Mashai Bibi, 1. L. B 34 Calc. 
362, referied to Prahlad Chandra Das v, 
Dwarka Nath Ghose (1910) 

I. L. B. 37 Calc. 860 

VALUE.PAYABLE POST. 

See Post Office Act (VI of 1898), ss. 35, 

64, 74 . .1. L. B. 38 Mad. 511 

VATA3N. 

See Hindu Law — Inheritance. 

I. L. B. 34 Bom. 321 

See Limitation Act, 1877, ss 22, 28. 

I. L. B. 34: Bom. 91 

Regulation XVI of 

1827 — Transfer of Property Act {IV of 1882), s. 43 
— Deshgat Vatan — Mo}tgage — Subsequent enlarge- 
ment of the mortgagors estate— Private property — 
Mortgagee’ s claim to hold the property against the 
mortgagor’s heir A mortgagee of Deshgat Vatan 
knew that tho property which was mortgaged to 
him was land appurtenant to an hereditary office and 
inalienable beyond the hfe-time of the incumbent. 
Subsequently to the mortgage the estate of the 
mortgagor w as enlarged so as to he alienable in the 
hfe-time of the holder. After the enlargement, the 
mortgagee having claimed to hold the property 
against the heir of the mortgagor ; Held, that the 
mortgagee took only such estate as the holder 
of the Vatan property was capable of con- 
veying to the mortgagee at the time of the mort- 
gage and that the mortgagee could not claim to 
retain the property in virtue of the mortgage after 
the death of the mortgagor. Gangabai v. Bas- 
WANT (1909) . I. L. E. 34 Bom. 175 
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VATAISTDAH. 

See Cueatob’s Act, 1841, ss. 3, 4, 14. 

I, L, E,, 84 Bom. 115 

See Hereditary Offices Act, Bombay, 

ss. 25, 20 . I. L. E. 34 Bom. 101 

VEOJilDOE AI^'D PITBCHASBR. 

— Executor^ conveyance 

hyf as beneficial owner— Oimstriict ion — Inconsis- 
tency between recitals and operative part — All- 
estate clause^ effect of — Partition — Permment im- 
provements — Enquiry. A Hindu, governed by the 
Bengal school of Hindu Lry, died in 1886 leav- 
ing a Yill, uheieby he demised ceitam immove- 
able property to his daughter A, subject to certain 
charges by v^ay of maintenance. Probate \\as 
granted to the executors B and otheis m 1887 A 
died in 1891 intestate, leaving her suiviving five 
sons, B and foui otheis, a married daughter, and 
two unmairied daughteis, the plaintiff and another. 
In 1900 a con\eyance of the property v*as executed 
by B and his surviving brothers in fa%oui of the 
defendants This deed proceeded on the assump- 
tion that B and bis brothers \^ere absolutely and 
beneficially entitled to the property ; they, how - 
ever, purported to convey ‘ ‘ all the estate, right, 
title, interest, claim and demand whatsoever of the 
vendors unto and u^ion the said property ’ ’ On a 
suit instituted by the plaintiff for the declaiation of 
her title to a moiety in the property and foi parti- 
tion . — HeMy that, inasmuch as on A’s death the 
property devolved as her stndhan property on hei 
unmarried daughters, and as B did not purpoir to 
sell and convey as executor, the plaintiff was en- 
titled to a moiety in the property as against the 
defendants, and that a deciee for partition should 
be passed Inasmuch as by a decree, dated the 
10th Decembei 1908, the defendants became ab- 
solutely entitled to the moicly which had devolved 
on plaintiff’s unmarried sister, and as the defend- 
ants had expended moneys in impioving the 
proT*ei*t> ; — Held, that there "must be an account 
of the money expended by the defendants in peima- 
nent improvements since the 10th December 1903, 
and an enquny as to the extent to w hich the jiresent 
value of the property had been increased by the 
expenditure Puea SuifDAET 3 ‘>asi v Bijraj 
Nopaiti (1910) . . I. L. E, 87 Calc. 362 

VEISTDOE’S MAEK. 

See 1’BADE Maek I. L. E. 87 Calc. 204 
TESTED EEMAII3-DEE. 

See Mahomed A2^ Law— Tbitst. 

I. L. E, 84 Bom. 604 

TILDAGE CHAUKIDAEI ACT (BEITG. 

VI OE 1870). 

- s. 49. 

See Ohattkidaei Chakbaj?- 

I. L. E. 87 Calc. 598 


VODtJlfTABILT OBSTETJCTIISrG PUB* 
DIO SEEVAKTS OT THE DISCHAEGE 
OP PUBLIC PUHOTIOHS. 

See Peyal Code (Act XLV of 1860), 

s. 186 . . I. L. E. 37 Calc. 122 

VYAVAHAEIHA, 

See HrxDiJ Law — ^Debt 

14 C. W. 659 

w 

■WAGING WAE. 

See JUBY, BIGHT OF TEI\L BY. 

, 1. L. E. 87 Calc. 467 

See Pe:xal Code, ss. 107 — 124 A. 

I. L. E. 34 Bom. 984 

WAIVER 

See Ceoss-examixatiox 

I. L. E. 87 Calc. 286 

See JUEY", BIGHT OP TBIAL BY. 

I. L. E. 37 Calc. 467 
See Landlobd and Tenant — Enhance- 
ment . . I. L. E. 37 Calc. 449 

on behalf of minor — 

See Mobtgage . I. L. E. 37 Calc, 897 

Enhancement of rent — Bengal 

Tenancy Act {Vlll of 1885), ss* 43, lOS — CJiur lands 
— BigM of Occupancy. A took a lease of a 
certain Government JcJias mehal and executed 
a Jeabuhat in favour of the Collector by which 
he {A) covenanted not to raise the lents of 
raiyats beyond the amounts mentioned m the 
settlement jamabundi. The tenants, however, 
subsequently agreed to pay rent at an 
enhanced rate on the ground that the fertility of 
the land had been increased. Upon a suit foi 
aiTears of lent at the enhanced rate against the 
tenants, the defence was that A was bound by the 
Tcahuliat executed in favoui of the Collector, and as 
such he w^as not entitled to a decree at the rate 
claimed : Held, that, inasmuch as the tenants volun- 
tarily agreed to an enhancement of rent, they deli* 
berately w'aived the benefit of the said covenant, 
and they could not impeach the validity of their 
own agreement on tins particular ground. Zamir 
Ilandal v. Goyi Sundan Dasi, 1. L. M. 3Z Calc -163 
{note}, ref ei red to. Under s. 180 of the Bengal 
Tenancy Act, a laiyat holding a chur land, but 
wLo has not acquired a right of occupancy is liable 
to paj^ such rent for his ho’ding as may be agreed 
on between him and his landlord, inespective of 
the pi ©visions of s 43 of the Act Jahandab 
Baksh Mallth V. Ram Lal Hazbah (1910) 

1. L. E. 87 Calc. 449 

WAJIB-UL-AEZ. 

See Hindu Law . I, L, E. 32 AIL 363 
See Mahomedan Law. 


VOIDABLE COHTEACT. 

^ee Peincipal and Agent. 

I. L. K. 87 Calc. 81 


See Pbe-emetion 

I. L. E. 82 All. 68, 187, 201, 261, 265, 399 



( 379 ) 


DIGEST OF CASES. 


( 380 ) 


W AtTIB •UIj - AuRZ — concld* 

Contract or custom. The pie- 

emptive clbiuse oi a wajib-ul-arz ran as follows . — 
Koi mvqadma haq shafa ha dair inahin hua; 
aiyanda ho lan rahhna haq shafa ha ham ho manzur 
haiy Held, on a construction of the wajib-ul- 
arz, that these woicls did not denote a record 
of a custom but merely of a contract to take 
effect in the future. Tasadduq Humyi Khan v 
Ah Husain Khan, All WeeJcly Notes (1908) 121, 
followed, Hazari Lai v Durga Prasad, I. L. R 32 
All 187, distinamshed. Kanchan Stngh v Manx 
Ram (1910) / . . I. L. R. 22 All. 201 

WAKE. 

See Civil Procedure Code, 1908, Son. 
II AND s. 92 . I. L. R. 32 All. 603 

See Mahomed AN Law— Endowment. 

See Mahomed an Law— War f. 

I. Ii. R. 37 Calc. 870 
I. Ii. R. S3 Mad. 118 

See Speciitc Relief 4ct (I of 1877), s 42. 

I. L. R. 32 All. 631 


WARRANT OF ATTORISTEY. 

application to file — 

See Practice . I. L. R. 37 Calc. 853 

WARRANTY. 

See Contract . I. L. R, 37 Calc. 334 
WIDOW. 

See Hindu Law — Maintenance 

I. L. R. 34 Bom. 278 
See Hindu Law — Widow 

I. L. R. 34 Bom. 165 

gift by, to daughter — 

See Hindu Law — Gift 

I. D. R. 37 Calc. 1 

WILL. 




Col. 

1. 

Construction 

. 380 

2 

Proba'je 

. 381 

3 

Revocation of Well 

. 382 

4 

Validity op Will . 

. 382 


Mahomedan Law — Private trust 

— Gift — Essential elements for validity — Power of 
revocnkon — General principles — Vested remainders 
In 1902 a Shi a Mahomedan by deed conveyed cei- 
tam immoveable property to himself and othex 
trustee^ for himself for life and after his death for 
the payment of annuities to his widow and daughter 
and the balance to ceitain chanties Further 
clauses provided that on the death of his widow 
her annuity was to go to certain other chanties and 
that on the death of his daughter a lump sum was 
to be given to her son. A further proviso reserved 
loower to the settlor at anjT- time to revoke all or any 
of the above trusts In 1908 he revoked the trust, 
and executed a mortgage of the property. In 1909 
he died and receivers of his estate were appointed 
His daughter then filed a suit for a declaration, inter 
alia, that the revocation and subsequent mortgage 
were invalid, and that the original trusts still sub- 
sisted. Held, that the conveyance in 1902 was in- 
valid Looked at from the standpoint of the Maho- 
medan law-giver, a private tiust would be no 
moie than a private gift inter vivos through the 
medium of' the third party, and therefore subject to 
all the conditions of a valid gift, but, quaere, whether 
private trusts were known to Mahomedan law 
Banco Begum v. Mir Abed Ah, I L R, 32 Born 
172, discussed and distmsuished Jainarai v. 
R. D. Sethna (1910) . I. L. R. 34 Bom. 604 

WAQF. 

See Wakf. 

WARRANT. 

legality of— 

^ee Penal Code (Act XLV op 1800), s, 

186 . * I. L. R. 87 Calc. 122 


See Hindu Law — Will 

I. L. R. 32 AIL 337 

^ee Hindu Wills Act f XXI of 1870), ss. 

2 AND 5 . I. L. R. 34 Bom. 506 

See Limitation Act (XV of 1877), ss. 

5 AND 7 . I. L. R. 34 Bom. 589 

See Mahomedan Law — Probate 

I. L. R. 37 Calc. 839 

See OuDH Estates Act (1 of 1869), ss 13, 

16 and 17 . I. L. R. 32 AIL 227 

See Probate and Administration Act, 

s. 81 . . I. L.R. 34Bom.459 

See Succession Act, ss. 82, 187 

I. L. R. 33 Mad. 91 

1. CONSTRUCTION OF WILL. 

Executor — TestatoPs 

direction to cany on his trade — Loss suffered 
in the course of the business — Mortgage— Liability 
of the executor — TestatoPs assets liable. One 
Gordhandas made a will and died leaving him 
surviving his widow, a daughter and her husband 
and two grandsons by the daughter. Under the 
will the testator appointed his vidow and the 
daughter’s husband executnx and executor and 
directed among other things that in order to perpe- 
tuate his name his business should be carried on by 
the executor so long as it could be carried on at a 
good profit but, should it appear that the trade 
will suffer so as to destroy his reputation, the exe- 
cutor should stop it. At the time of his death the 
testator possessed, inter aha, a cotton ginning fac- 
tory. The executor and executrix carried on the 
business in the testator’s name for some time and 
having found that large liabilities were incurred 
in the course of the business the factory was mort- 
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"WILL — contd, 

1. CONSTRUCnON OF WlLh^concld. 

gaged to J with possession. The mortgage was 
exeeuted by the testator’s widow as owner of the 
firm of Gordhandas and by her aaughter. The 
fact of the will was denied in the mortgage convey- 
ance. The ladies executed the mortgage by affix- 
ing their marks and their names were written by 
the executor. J sued the mortgagor ladies and 
the executor to recover the mortgage-debt and 
obtained a decree. The executor died while the 
suit was pending. The mortgage property was 
sold under J’s decree and was purchased by him 
at the court-sale. In the meanwhile the benefi- 
ciaries under the will, that is, the two grandsons of 
the testator and the sons of the deceased executor, 
brought a suit against J for a declaration that the 
propertj^ was not liable to be sold under the de- 
fendant’s mortgage-decree and that the defendant 
had obtained by his purchase no nght as against 
the plaintifi’s rights in the property. Eeld, dis- 
missing the suit, that the mortgage was by one 
member of the firm with the consent and informal 
co-operation of the undisclosed partner, the exe- 
cutor, who had the implied authority of the testa- 
tor to deal with the facto’ y in the ordinary course 
of business. The mortgage was therefore vahd and 
binding on the executor as principal. Juggeewun- 
das Keeha Shah v. Bamdas BnjhooJcun’Das, 2 Moo. 

I. A. 4S7, followed. A mortgage by a trader under 
a testamentary trust of the testator’s property is 
referable to his implied authority as a trustee and 
not to his position as executor. Devitt v. Kearney, 
IS L B. Ir 45, followed. An executor carrying 
on the trade of his testator under a testamentary 
trust is hable personally to the trade creditors and 
is entitled to use as a trader the trade assets of the 
testator He does not violate his trust by carrjdng 
on the trade in conjunction with his co-executor 
who is not named as a tmde trustee The trastee, 
though personally liable for the debts which he 
contracts in the course of his business, has a right 
to be paid out of the specific assets appropriated 
for that purpose and the trade creditors are not to 
be disappointed of payment so far as the assets so 
appropnated are concerned. Jethabhai v. Chota 
LAL (1909) . . 1. L. R. S4 Bom. 209 

2. PROBATE. 

— _ — Civil Procedure Code 

{Act XIV of IB 82), 8. 103, if a'ppUes to prolate 
proceedings — Prolate and Administration Act {V 
of 1881), s. 88 — Dismissal of application for piolate 
for default — Executor if may propound Will again 
— Bes Judicata — Deterrent costs sufficient remedy 
against vexatious conduct A refusal to admit a 
will to probate is conclusive of the facts necessary 
to support the decision. But if probate has been 
refused not on the ments but merely by reason of 
the insufficiency of some matter of form or proce- 
dure, there is no adjudication that the instrument 
is not entitled to probate and therefore it may be 
again propounded. If therefore an apphcation 


WILL— 

2. PROBATE—concfd. 

for probate by the executor of a will has been dis 
missed for default, that fact itself cannot debar an 
application by any other person claiming an in- 
terest under the will, and therefore, necessanly also, 
by the executor himself. An executor presenting 
an application for probate of a will cannot be re- 
garded as a plaintiff who brings a suit in respect of a 
cause of action S. 103 of the Gvil Procedure 
Code (Act XIV of 1882) would therefore be in terms 
inapplicable to such an apphcation. Ganesh 
JagannatJiY Bam Chandra, I. L. B 21 Bom. 588, 
rehed on. Eammaxi Debi v. KuMun BiXDHtj 
Mookebjeb (1910) . . 14 C, W. IJ". 924 

3. REVOCATION OF WILL. 

Mutual and pint 

wills — Power of survivor of pint will to revoke — 
Survivor can revoke unless he derives some lenefit 
under the will Where two persons agree to make 
mutual wills, and one of them dies, the survivor can 
revoke his will unless he has taken some benefit 
under the will of the deceased testator. Stone v. 
Buskins, [1905] P. 194, referred to Mixaeshi 
Ammal V. ViswAXATHA Aiyab (1909) 

I. L. B. 33 Mad. 406 

4. VALIDITY OF WILL. 

1 Test — Signature on one page out of 

several pages of a Will. If an instrument is on 
the face of it of a testamentary character, the 
mere circumstance that the testator calls it irrevo- 
cable, does not alter its quality ; the pnnciple test 
as to whether the instrument is a will, is whether 
the disposition made takes effect during the 
lifetime of the executant of the deed or whether 
it takes effect after his death. Bammoni v Bam- 
gopal, 12 C. W. E. 942, rehed on. Sita Koer v. 
Deonath, 8 G. W. E. 614, Chaitanya v. Dayal, 9 0. 
W. E. 1021, distinguished. One signature made 
with the intention of authenticating the whole ins- 
trument is sufficient though a will be contained in 
several sheets of paper. Sagoee Cbaxdra Mox- 
DOL V. Digambab Mondol (1909) 

14 O. W. IN. 174 

2, Caveat — Caveators witkdraioing 

on propounders agreeing to pay an allowance — 
Personal liability of executors — Settlement of bond 
fide dispute — Enforcement of agreement if opposed 
to public policy — Begistration. Where on the exe- 
cutors propounding a will, the widows of the 
deceased entered caveat, but before tbe case came 
on for hearing, the parties settled their differ- 
ences and the caveators withdrew their objections 
on the executors undertaking, inter alia, to pay 
them a fixed monthly allowance for performing 
religious acts, although the will purported to pro- 
vide for grants of money for purposes only out of 
the surplus income : Held, affirming Doss, J., that 
the agreement having been entered into an order to 
settle a bond fide dispute, was enforcibie, and as 
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the liability which the executors undertook ap- 
peared to be a personal one, the fact that the agree- 
ment was not registered or that the terms went 
beyond those of the will were no bar to its enforce- 
ment. Stjeja Peasad Bvkvl v. Shyama Sukdaei 
Debt (1909) . . . 14 C, W. 967 

WlWDma UP PETITI03Y. 

— — Petitioner a creditor 

for amount not immediately payable — General 
financml position of company — Indian Companies 
Act {VI of ), 56'. 128,1:9, ISO and 131 — Scheme 
of arrangement — Practice, The definition of debt ” 
in s 130 of the Indian Companies Act (VI 
of 1882) is quite distinct from the meaning of the 
word “ creditor.” A creditor is a person to whom 
money is owed by the Company. Whether he can 
claim immediate payment of that debt or his light 
to demand payment is deferred by his agreement 
with the Company to a future tinte, he still remains 
a creditor. If the petitioners can satisfy the Court 
that the Company on a general jierusal of its balance 
sheet cannot pay its debts, in other words, that its 
assets are not sufficient to satisfy its habihties, that 
will enable the Court to order its winding up. If 
an arrangement can be arrived at between the Com- 
pany and its creditors, it would be desirable that 
an attempt should be made to give eifect to that 

arrangement. ^ But any 

scheme or proposal by the Company to keep itself 
afloat cannot be discussed with any chance of suc- 
cess unless the winding up order is made. It is 
only after the winding up order is made that a 
three-fourths majority of the creditors is able to 
bind the minority. Otherwise any one creditor 
can come in and upset any arrangement which has 
appeared satisfactory to the rest of his co-creditors 
In the matter of Indian Companies Act, In the 
matter of the Bombay Mantjpacttjeing Com- 
pany and In the matter of Ratilal Kaesondas 
(1909) . . I. L. K. 34 Bom. 633 

WITHDRAWAL OP PARDOH. 

See Paedon . I. L. R. 37 Gale. 845 

WITNESS. 

See Evidence Act (I oe 1872), ss, 21, 1.57 

I. L. R. 34 Bom. 699 

cross-examination of— 

See Ceoss-exasiination 

I. L. R. 37 Calc. 233 

prosecution of, for contradictory 

statements — 

See Sanction eoe PKOSECirTioN. 

I. L. R. 37 Calc. 618 
WORDS AND PHRASES. 

agriculturist 

See Dekkhan Ageicttltiteists* Relief 

Act . . I. L. R. 34 Bom. 66 


WORDS AND PHRASES— 

“ ammunition’’ — 

See Aems Act, s. 4. 

I. L. R. 82 All. 162 

” appeal 

See High Cotjet, Oeiginal Side, jueis- 
DICTION OE . I. L. R. 37 Gale. 714 

" compelled to answer ” — 

See False Evidence 

I. L. R. 37 Gale. 878 

" conveyance ” — 

See Opium, illegal possession oe 

I. L. R. 37 Calc. 24 

** Court ” — 

See Ceiminal Peoceduee Code, 1898, 

s. 476 . . I. L. R. 37 Calc. 642 

crops or other products ” — 

See Agea Tenancy Act, 1901, ss. 74-76. 

I. L. B. 32 AH. 458 

date of decree — 

See Civil Peoceduee Code, 1908, o*. 
XLV, R. 7 . . 14 C. W. N. 420 

debt” " creditor ” — 

See Winding up petition. 

I. L, R. 34 Bom. 633 

decree in the suit ” — 

See Dekkhan Ageiculturists’ Relief 
Act . . I. L. B. 34 Bom. 158 

defaulter” — 

See Revenue Recovery Act (Madras). 

I. L. R. 33 Mad. 41 

‘‘directly over or directly 

under” — 

See City of Bombay Municipal Act 
(Bom. Act III op 1888), s 251 A, ol (a)^ 

I. L. B. 34 Bom. 496 

dishonestly and fraudulent- 
ly”— 

See Forgery . I L, R. 38 Calc. 76 
14 O. W. N. 1078 


“ duly authorised agent ” — 

See Limitation Act (XV of 1877), s 20. 

I. L. B. 37 Calc. 4^1 

__ “emigrate” — 

See Emigration . I. L. R. 37 Calc. 27 

--.“High Court”— 

/8ee Probate . I. L. R. 37 Calc. 224 
— “ holding ” — 
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WOEDS AND PHEASES—cmi/^^ 

“judgment” — 

See Abbiteation . I. D. E. 34 Bom 1 

“judicial proceeding ” — 

See Magistrate, powers of. 

I. L. E. 37 Calc. 72 

“ mahal 

See Pre-emptioi? . I. L, E, 32 All, 351 
“ malik 

See Hindu Law — Will 

14 C. W. N. 458 

“ managing ofi&eer — 

See Gujarat Talukdae’s Act 

I. L. E. 34 Bom. 142 

« misjoinder includes non-join- 
der 

See Civil Procedure Code, 1908, s. 99 
I. L. E. 33 Mad. 436 

“order”— 

See Agra Tenancy Act (II of 1901), ss. 
176 AND 177 .1 L.E.32 All. 373 

“personally interested” — 

See CRLViiNAL Procedure Code, s. 556. 

I.D,E. 82A11. 685 

“ premises 

See City of Bombay Municipal Act 
(Bombay Act HI of 1888), s 305 

I. L. E, 34 Bom. 598 

“ relates to the suit,” construc- 
tion of— 

See Civil Procedure Code, 1882, s 375 
I. D. E. 33 Mad. 102 


See Divorce Act (IV op 1S60), s. 3 

I. L. E. 32 All 208 

— “([same act or transaction 

See Civil Procedure Code, 190S, o. I 

R 3 . . I, L. E. 34 Bom. 358 

“ same judgment-debtor 

See Civil Procedure Code, 1882, s. 295. 

I, L. E. 33 Mad. 466 

“ series of acts or transaction ” — 

See Civil Procedure Code. 1908, o I, 

E. 3 . . I. D. E. 34 Bom. 358 

“ talukdari estate ” — 

See Talukdaes’ (Gujarath) Act. 

I. Ii. E 34 Bom. 56 

Talukdari Settlement Officer — 

See Gujarat Talukdars’ Act. 

I. L, E, 34 Bom. 142 

WEITTEN STATEMENT. 

See Criminal Procedure Code, s. 145. 

14 C. W. N. 80 

WEONG-PDD ATTACHMENT. 

See Appeal . I. Ii. E. 87 Calc. 426 
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ZINA. 

Set Mahomed AN Liw-— LEGiriMAcy. 

I. L. E. 34 Bom, HI 
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